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Hon Michael R. Pompeo
Seventieth Secretary of State of the United States, 2018-2021

International law is an important part of modern foreign relations,
and the United States has been committed to its maintenance since our
Independence. However, international law is too often abused by activists
who seek to use it as a cudgel against Western governments, and wielded
as a weapon by adversaries who flout every law on the books while using
our own legal norms against us.

It is therefore imperative that diplomats and other practitioners of
international relations understand what international law is — the result of
the consent of states amongst each other — and what it is not — a catch-all
tool to stop or frustrate legitimate foreign policy initiatives.

In May 2026, Dr Thomas D Grant — a renowned international
lawyer based at Cambridge University who served under me at the State
Department — gave a lecture to the next generation of U.S. diplomats about
international law that forms the basis of this important new report from
Policy Exchange.

Dr Grant provides a masterful explanation of international law, from its
origins to its contemporary use. He shows that there is no contradiction
between national interest and international law, provided that a state’s
actions are grounded in the proper understanding of the purpose and
limits of international law.

In 1801, the United States fought its first foreign war against the
Barbary States, whose piracy against American and other mariners violated
the fundamental principle of freedom of navigation on the high seas. Two
centuries later, I sanctioned Chinese entities whose activities aimed to
advance the lawless pretensions of the People’s Republic of China in the
South China Sea. In both instances, America sought to uphold a principle
of great antiquity recognised by all civilized nations.

With this report, Dr Grant demonstrates the throughline between the
historic and contemporary exercise of international law, and illuminates
important lessons for diplomats and practitioners across the democratic
world. I take great pleasure in endorsing it and I commend it to all who
desire to learn more about this subject.



Introductory note

Introductory note

This is the text of a Lecture for the Foreign Service Orientation course at
the George P. Shultz National Foreign Affairs Training Center (NFATC)
in Arlington, Virginia, given on 4 May 2026. The NFATC is the U.S.
government’s premier training facility for foreign affairs professionals,
housing the Foreign Service Institute and providing comprehensive
education in diplomacy, languages, leadership, and technology.
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See Wm W Bishop Jr, ‘International Law in
American Law Schools Today’ (1953) 47
American Journal of International Law 686,
686-87; Josef L Kunz, ‘A Plea for More
Study of International Law in American Law
Schools’ (1946) 40 American Journal of In-
ternational Law 624, 624-25.

Over a half century ago, Richard Bilder not-
ed that representing clients in international
transactions in private practice was to be
distinguished from the State Department's
international law work: Richard B Bilder,
‘The Office of the Legal Adviser: The State
Department Lawyer and Foreign Affairs’
(1962) 56 American Journal of International
Law 633, 658-59. The boom in treaty-based
investment arbitration began in the 1990s
and so was a generation still in the future,
but Bilder's observations remain relevant:
even with the growth of investment arbi-
tration into a multi-billion-dollar revenue
source for law firms, only a handful of law-
yers have occasion to advise clients or to
argue to judges on genuine questions of
international law.

See Karl N Llewellyn, The Bramble Bush: The
Classic Lectures on the Law and Law School
(OUP 2008) lectures I-l, especially the in-
troductory lectures on learning legal meth-
od through cases, legal reasoning, and the
craft of lawyerly argument.

See ‘The Role of the Legal Adviser of the De-
partment of State’ (1991) 85 American Jour-
nal of International Law 358, 358-60, on the
Legal Adviser’s role in bringing international
law to bear in United States foreign-policy
decision-making.

See ‘The Role of the Legal Adviser of the
Department of State’ (n 4) 358-60; see
also American Society of International Law,
‘American Journal of International Law/
https:/www.asil.org/AJIL, describing the
journal’s coverage of public international
law, foreign relations law, and contemporary
United States practice.

The Ancient Law of Nations and

Modern International Law: What
International Law Is and What It

Isn’t

A teacher who specializes in international law, when he lectures students
in a law school, will ask them to think about the circumstances in which
they might have to deal with international law as practicing lawyers in
their future careers.' A student who plans to return home, let’s say, to a
small town in Pennsylvania—I use that as an example because I was born
in Gettysburg, Pennsylvania—might conclude that international law is
unlikely to come up very often in his or her future law practice. And he’d
be right. International law does not come up very often even in the largest
law firms in the big cities.”

Then why do we teach international law in law schools? You're likely to
hear different answers to that question from different teachers. One answer
is that we teach international law, because, in the formative stage of a legal
education, a student needs to learn the methods of reasoning and methods
of argument that lawyers use; and in that formative stage, it is useful to
learn something about different areas of law, not necessarily because one
is likely to encounter clients and cases involving every different area of
law, but because every area of law functions under a method of reasoning,
a method of argument, distinctive to law as such, and distinguishing legal
reasoning and legal argument from other kinds of discourse is arguably
the most important skill one needs to learn as a lawyer.’

All that said, one usually mentions to students in a law school course on
international law that there are certain careers in which you do encounter
international law with some regularity. The example par excellence is the
career of a diplomat in his or her Nation’s foreign service.* That career—
the one you in this room today have answered the call to pursue—stands
out for the salience of international law in its everyday experience.

As Officers in the United States Foreign Service, you are likely to hear
people invoke international law in many settings and for many different
purposes.’

In our short time together this morning, I will start with a definition of
international law, and a brief account of how people thought about law
between Nations during antiquity and also in early modern times; and then
I will turn to a puzzle that people find troubling about international law.
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I do not promise to solve the puzzle. However, I will suggest that when
you hear people speak of international law in your service as America’s
diplomats, recognizing the puzzle will equip you better than if you ignore
it. I'll get to the puzzle shortly.

You will have noticed that the title of this lecture promises that I will
say something about what international law is—and also something about
what international law isnot. I'll use the larger part of my time this morning
to address these two questions. They're opposite sides of the same coin,
and it will help you in your career as a Foreign Service Officer to have
some answers to them.

Let’s start with a definition:

International law is a body of propositions, stated as rules, binding
in the sense that they are not optional, addressed chiefly to independent
Nation States, and created chiefly by independent Nation States or at least
with their consent.

Now here’s the puzzle:

International law expresses itself as commands to Nation States; but Nation
States are sovereign, meaning that, by definition, they are not subject to
command.’

So why do we speak of international law, when the claim it makes—the
claim to subject Nation States to command—contradicts what we know
about Nation States?

People have used two different argumentative strategies to address this
puzzle.

The first is to say that there is no contradiction, because the addressees
of a command may obey the command, even if they have the freedom to
ignore it.* We can take any proposition, express it as a rule, and we can
invoke it, and argue about it, as if it were law, and, if we are the addressees
of the proposition, who knows? We might even obey it as if it were law.

Unsurprisingly, many people are not convinced by this way of looking
at it. Can a proposition really be law, if we are free to decide whether to
obey it? Isn’t that a kind of make believe?

So people sometimes use a second argumentative strategy when talking
about international law. Under that strategy, we make a concession. We
concede that international law is incomplete.

H.L.A. Hart was a British philosopher of law. Professor Hart took the
view that international law indeed is something less than law. Hart said
that international law is not law in the full sense, chiefly because it has
no sure way of indicating who makes the law, who adjudicates disputes
under the law, or who enforces it.’

People have been wrestling with something like this puzzle for a very
long time.

Let us turn back a couple thousand years.

Ancient Greece consisted of independent city States, so the ancient
Greeks needed to think about how to deal with relations between polities,
each of which viewed itself as subject to no other political power."

They found the answer chiefly in their religion.

6.

7.

8.

9.

Luigi Crema, ‘Philosophy of International
Law’ in Edward N Zalta and Uri Nodelman
(eds), The Stanford Encyclopedia of Philoso-
phy (Spring 2026 edn) sections 1-2.4. And
see The Paquete Habana 175 US 677, 700
(1900) (‘International law is part of our law’);
United States v Yousef 327 F 3d 56, 91-93
(2d Cir 2003), treating customary interna-
tional law as derived from State practice
and legal obligation. See also The Case of
the S.S. Lotus (France v Turkey) PCLJ Series A
No 10 (7 September 1927) 18 (international
law ‘governs relations between indepen-
dent States’); ADF Group Inc v United States
of America (ICSID Case No ARB(AF)/00/1)
Award (9 January 2003) para 179, on the
evolution of customary international law
through State practice and opinio juris; Is-
land of Palmas (Netherlands/United States)
(1928) 2 RIAA 829, 838 (‘relations between
States’).

See Island of Palmas (n 6) 838 (‘Sovereignty
in the relations between States signifies
independence’). See also Guglielmo Verdi-
rame, ‘Sovereignty’ in Jean d’Aspremont and
Sahib Singh (eds), Concepts for International
Law (Edward Elgar 2019) 827-37. Compare
James Crawford, The Creation of States in In-
ternational Law (2nd edn, OUP 2006) 32-89,
treating sovereignty as a legal status and not
as freedom from all legal constraint.

See HLA Hart, The Concept of Law (3rd edn,
OUP 2012) ch X; Crema, ‘Philosophy of In-
ternational Law’ (n 6) section 2.4, on theo-
ries that explain international law despite
the absence of centralized sanctions or de-
veloped secondary rules.

Hart, The Concept of Law (n 8) ch X; Crema,
‘Philosophy of International Law’ (n 6) sec-
tion 2.4.

10. See Thucydides, History of the Peloponnesian

War book V; AW Gomme, A Andrewes and
K J Dover, A Historical Commentary on Thucy-
dides (5 vols, Clarendon Press 1945-81), vol
IV, commentary on book V; Jacqueline de
Romilly, The Mind of Thucydides (Elizabeth
Trapnell Rawlings tr, Cornell UP 2012) 145-
51; W Robert Connor, Thucydides (Princeton
UP 1984) 153-57.
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11.

12.

13.

14.

15.

16.

17.

Sophocles, Antigone, lines 450-460, trans Sir

Richard Jebb, Perseus Digital Library, about
which see R P Winnington-Ingram, Sopho-
cles: An Interpretation (CUP 1980) 117-21,
discussing the appeal to unwritten divine
law against civic decree.

Euripides, Suppliant Women, lines 15-20,
trans E P Coleridge, Perseus Digital Library.

Homer, lliad, book lll, lines 267-270, trans
A T Murray, Perseus Digital Library, about
which see G S Kirk (ed), The lliad: A Commen-
tary, Volume I: Books 1-4 (CUP 1985) 288-
90, commenting on book IlI's oath-sacrifice
scene, heralds, ritual, and truce.

United Nations Gifts, ‘Replica of Peace Treaty

between Hattusilis and Ramses I, describ-
ing the Kadesh Peace Treaty as the oldest
known peace treaty and identifying the orig-
inal clay tablet as found at Hattusa and kept
at the Archaeological Museum in Istanbul.
The UN record gives 1269 BC; other histori-
cal summaries give 1258/1259 BC.

See Leo Gross, ‘The Peace of Westphalia,
1648-1948' (1948) 42 American Journal
of International Law 20, 20-21; Andreas
Osiander, ‘Sovereignty, International Re-
lations, and the Westphalian Myth’ (2001)
55 International Organization 251, 251-52
(questioning the conventional Westphalia
narrative).

See E A Beller, ‘The Thirty Years War’ in J P
Cooper (ed), The New Cambridge Modern His-
tory, Volume IV: The Decline of Spain and the
Thirty Years War, 1609-48/59 (CUP 1970)
306-58; Peter H Wilson, Europe’s Tragedy:
A History of the Thirty Years War (Allen Lane
2009) 3, 7-11, 751-54, 758-61.

See Gross (n 15) 20-21; Randall Lesaffer,
‘Peace Treaties from Lodi to Westphalia’
in Randall Lesaffer (ed), Peace Treaties and
International Law in European History (CUP
2004) 9, 9-12.

Sophocles, one of the Greek dramatists known for tragedies, wrote
in the 400s BC. In Sophocles’ play Antigone, a character suggests that the
sovereign is not completely free from law:

‘Nor did I think that your decrees were of such force, that a mortal
could override the unwritten and unfailing statutes given us by the gods.™"!

Euripides, another of the Greek tragedians, mentioned that, between
the independent city States of the Greek world, certain duties existed, one
of which was to allow the enemy to collect the bodies of their fallen
comrades after a battle. So Euripides lamented when that duty was ignored:

‘the victors prevent them and will not allow them to take up the corpses,
holding the laws of the gods in no honor.”'*

Turning back to around 800 BC, we hear Homer, in Book III of the
Ilied, talk about heralds and their function as intermediaries between
combatants at war. The Trojans and the Greeks have agreed that Paris and
Menelaus will fight one-on-one, the result to decide the war. So they meet
to formalize this arrangement and establish a truce. Homer relates,

‘and the lordly heralds brought together the offerings for the holy oaths
of the gods, and mixed the wine in the bowl, and poured water over the
hands of the kings.""?

Notice the religious language and the ritual. The message was clear:
break the truce at your peril. We might also interpret this as reminding
the two parties that representatives sent on a negotiating mission are not
to be harmed.

In each of these examples, the Greeks referred to some higher authority
that two or more communities respected. The Greek city States each had
an independent political existence. However, they held certain beliefs in
common, not least of all in respect of the way they worshipped. Their
bards and dramatists, therefore, could speak about certain rules that
applied to everybody.

Yet, even earlier, polities with nothing like the shared religion of the
Greeks entered into treaties. That is to say, they made promises to one
another that, at least to our eyes, look like international law. The most
famous early peace treaty is one concluded after the Battle of Kadesh, in
the thirteenth century BC. The treaty concluded a war between Egypt and
the Hittites.'*

We typically pinpoint the start of modern international law a great
deal later. The Peace of Westphalia is the standard starting point." This
was 1648. The parties were the Protestant and Catholic powers of Europe.
They had been at war for thirty years. The casus belli in the Thirty Years’
War had been the Protestant Reformation and the division of Europe along
religious lines. Before the Reformation fractured western Christendom,
the Catholic Church had supplied a broadly shared authority across much
of Europe.'® After the War, that authority no longer commanded universal
respect, even in word. Something new was needed to regulate the relations
among the various principalities, kingdoms, and republics of Europe. Or,
at least, they needed a new vocabulary for their relations.'’

Active in the first half of the 17th century was a Dutch lawyer who
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went by the pen name Hugo Grotius. Grotius died just before the Peace
of Westphalia, but his ideas about international law were timely for an
age in which moral and religious consensus had broken down. Grotius
worked for the Dutch East India Company, an organization that not only
traded with the East Indies but became a major commercial and territorial
power in what is now Indonesia.'"® The Company interacted with many
Nations. Grotius thought that lawyers needed a way to describe a law of
Nations—without invoking any one religion. He claimed for his view of
international law that it would work, whether or not you accepted the
existence of a higher authority." According to Grotius,

‘What we have been saying would have a degree of validity even if
we should concede that which cannot be conceded without the utmost
wickedness: that there is no God, or that the affairs of men are of no
concern to Him. >

What, then, was Grotius’s understanding of international law?

He seems to have understood international law to have come from two
sources. One was natural reason, or right reason: a claim about rational
moral order, not simply formal logic.? The other was the consent of
sovereigns, whether express or tacit. For what we call international law
today, this second source—consent—is especially important.**

Let’s turn back to our puzzle—how do you have law for Nation States,
when Nation States are sovereign, meaning that they are inherently subject
to no law?

The answer would seem to be that, if you truly have the supreme or
unlimited power that characterizes you as sovereign, then that includes
the power to alienate or to give away your power, or at least some of it,
some of the time.

Assuming that the Nation State really is a sovereign body, then, it must
have the power to volunteer to obey commands expressed like law.*’

If you conclude that this makes international law optional, then you're
not alone. When describing international law, scholars have used the
word voluntaristic,”* and courts have acknowledged the underlying consent
principle.”

By calling international law ‘voluntaristic,” we do not mean that the
Nation State is at all times free to do whatever it chooses. What we mean,
instead, is that the limitations on a State’s freedom are the ones to which
the State has consented.

Let’s consider the most famous international case in which the
voluntaristic character of international law was involved.

In 1927, France and Turkey went to court over a collision at sea
between two ships. A French ship, Lotus, had collided with a Turkish ship,
Boz-Kourt. Boz-Kourt sank; a number of Turkish nationals perished in the
sinking. Lotus reached Constantinople (as Istanbul then was called), and
Turkish authorities arrested the French officer on watch, one Lieutenant
Demons. Turkey prosecuted Lieutenant Demons for manslaughter. France
protested.

According to France, the only State having jurisdiction to prosecute an

18.

19.

20.

21.

22.

23.
24,

25.

See Martine Julia van Ittersum, Profit and
Principle: Hugo Grotius, Natural Rights Theo-
ries and the Rise of Dutch Power in the East
Indies, 1595-1615 (Brill 2006) chs 1, 3;
Marc de Wilde, ‘Allying with Unbelievers:
Hugo Grotius’s Letters to East-Indian Rulers’
(2023) 25 Journal of the History of Interna-
tional Law 1, 1-6.

Crema (n 6) sections 1-2, especially the dis-
cussion of natural law, early modern interna-
tional legal thought, and Grotius.

Hugo Grotius, De Jure Belli ac Pacis Libri Tres
(1625), Prolegomena para 11, translated
in Hugo Grotius, The Law of War and Peace
(Francis W Kelsey trans, Bobbs-Merrill
1925).

See Richard Tuck, The Rights of War and
Peace: Political Thought and the International
Order from Grotius to Kant (OUP 1999) 78-
108; Christoph Stumpf, ‘Consent and the
Ethics of International Law: Revisiting Gro-
tius’s System of States in a Secular Setting’
(2020) 41 Grotiana 163, 163-68; Grotius (n
20) Prolegomena paras 8, 40-41.

See Grotius, De Jure Belli ac Pacis Libri Tres
(n 20) Prolegomena paras 8, 40-41; Cre-
ma, ‘Philosophy of International Law’ (n 6)
sections 1-2, especially the discussion of
natural law, early modern international legal
thought, and Grotius.

Lotus (n 7) 18-19.

See Samantha Besson, ‘State Consent and
Disagreement in International Law-Making:
Dissolving the Paradox’ (2016) 29 Leiden
Journal of International Law 289, 289-93;
Carmen E Pavel, ‘The Ethics of State Con-
sent to International Law’ (2026) 15 Global
Constitutionalism 85, 85-88.

S.S. Wimbledon PClJ Series A No 1 (17 Au-
gust 1923) 25 (noting the ‘right of entering
into international engagements’); Lotus (n 7)
18.
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26. Lotus (n 7) 10-11, 18-19.
27. The Case of the S.S. ‘Lotus’, PCIJ Ser. A No. 10

p. 18 (Sept. 7, 1927).

28. For the flag State rule’s modern codification,

see UNCLOS Art. 97. See generally Myres S.
McDougal, William T. Burke & lvan A. Vlasic,
The Maintenance of Public Order at Sea and
the Nationality of Ships, 54 Am. J. Int’l L. 25,
25-116 (1960) (classic treatment of ship
nationality, the “genuine link,” and the allo-
cation of jurisdictional authority to the flag
State), https:/doi.org/10.2307/2195096;
A.D. Watts, The Protection of Merchant Ships,
33 Brit. Y.B. Int'l L. 52, 52-84 (1957) (ex-
amining the State entitled to protect a mer-
chant vessel and the relationship between
ship nationality, ownership, and flag-State
authority); Ebere Osieke, Flags of Conve-
nience Vessels: Recent Developments, 73 Am.
J. Int'l L. 604, 604-27 (1979) (discussing
open registries, flags of convenience, and
efforts to secure more effective flag-State
control), https:/doi.org/10.2307/2200734;
Eduardo Cavalcanti de Mello Filho, From
“Flags of Convenience” to “Flags of Deceit”:
The Future of the Law Governing the National-
ity of Ships, 74 Int'l & Comp. L.Q. 121, 121-
37 (Supp. S1 2025) (revisiting flag-State ju-
risdiction and control in light of “dark fleet”
practices and possible non-recognition of
abusive flagging). For application of the rule,
see The “Enrica Lexie” Incident (Italy v. In-
dia), Award, PCA Case No. 2015-28, 21 May
2020, para. 467.

29. PClJ Ser. A No. 10 pp. 25-27.
30. See Martti Koskenniemi, From Apology to

Utopia: The Structure of International Legal
Argument (reissue, CUP 2005) 255-66; Ole
Spiermann, International Legal Argument in
the Permanent Court of International Justice
(CUP 2005) 250-74; Marco Voehringer,
‘State Jurisdiction and the Permissiveness of
International Law: Is the Lotus Still Bloom-
ing?' (2021) 7 LSE Law Review 29, 29-31,
57-60.

31. See, e.g., Oxford Faculty of Law, ‘Public In-

ternational Law’, https:/www.law.ox.ac.
uk/content/public-international-law, list-
ing sources of international law among the
course topics; Malcolm N Shaw, Interna-
tional Law (9th edn, CUP 2021) ch 3; James
Crawford, Brownlie’s Principles of Public In-
ternational Law (9th edn, OUP 2019) ch 1;
Hugh Thirlway, The Sources of International
Law (2nd edn, OUP 2019) chs 1-2.

32. Vienna Convention on the Law of Treaties

(adopted 23 May 1969, entered into force
27 January 1980) 1155 UNTS 331, art 2(1)
(a).

33. Statute of the Permanent Court of Interna-

tional Justice (1920), art 38. The Statute
was adopted unanimously on 13 December
1920 by the First Assembly of the League of
Nations, at its twenty-first plenary meeting
in Geneva. The Assembly then called on the
League Council to submit to League mem-
bers a protocol adopting the Statute; that
protocol was opened for signature on 16
December 1920. See 6 LNTS 390; see also
U.N. Audiovisual Library of International
Law, Procedural History: Statute of the Perma-
nent Court of International Justice and Statute
of the International Court of Justice.

alleged malefactor such as Lieutenant Demons was the flag State of the ship
on which he was serving. France argued that Turkey, in having asserted
jurisdiction over Lieutenant Demons, had violated international law.

The court to which France and Turkey turned was the Permanent Court
of International Justice, the PCIJ. The Court rejected France’s position.
The Court held in favor of Turkey. According to the Court, no rule of
international law existed between France and Turkey that prohibited
Turkey from arresting and prosecuting the French lieutenant—and,
therefore, Turkey had not violated any rule of international law. The Court
said that this conclusion followed from a general principle.*® The Court
expressed the principle like this:

‘International law governs relations between independent States. The rules of
law binding upon States therefore emanate from their own free will as expressed
in conventions or by usages generally accepted as expressing principles of law
and established in order to regulate the relations between these co-existing
independent communities or with a view to the achievement of common aims.
Restrictions upon the independence of States therefore cannot be presumed. "

As an aside, we should note that international law, at that time—as
it does today—contains a ‘flag State’ rule, under which the State whose
flag a vessel flies has jurisdiction over the vessel and its crew.” If the flag
State rule had been the only one in play, then France, it seems, would
have prevailed in ‘Lotus’. However, the PCIJ noted that, in the incident in
question, conduct on the French-flagged ship had effects on the Turkish-
flagged ship, the latter, as the former, being assimilated for legal purposes
into the territory of its respective State. The Court found no international
law rule limiting the freedom of Turkey to exercise criminal jurisdiction
in respect of an alleged offense that had effects on Turkey in that way.”

Be that as it may, the point of interest here is not the outcome of
the dispute between France and Turkey as such, but the voluntaristic
principle, for which the Lotus case is the best-known signifier. The Lotus
principle remains one of the enduring principles that Nation States have
invoked as justification in modern times for their independent conduct in
international affairs.*

Let us consider the voluntaristic principle, and in particular the words
“the rules of law binding upon States... emanate from their own free will.”

How do we establish that a State has given expression to its own free
will, the will to be bound by some proposition as a rule of law? To ask
the question a slightly different way, what sources do we point to, when we
assert that a particular right or obligation exists as a matter of international
law?

In the standard curricula for international law, we long have taken as
the starting point what we call the sources of international law.>' We mean here
not the abstract reasons why international law exists. We're not talking
philosophy here. By ‘sources of international law,” we mean the particular
material that we might identify as evidence that a State is legally bound by
a particular rule.

10
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International lawyers have a doctrine of sources. According to the
doctrine, four distinct categories of source are where we turn to find
international law.

First, there are treaties. For international law purposes, we use the word
‘treaties’ to denote any form of agreement in writing between Nation
States that sets down legal obligations between them.**

Second, there is the general practice that States accept to be law.

Third, there are general principles of law.

And, fourth, there are judicial decisions—though within certain
limits—and scholarly writings—though within much tighter limits and
with extra caveats.

These four sources were included in the Statute of the Permanent
Court of International Justice in 1920, in Article 38,** and repeated almost
verbatim in the Statute of the International Court of Justice in 1945, also
in Article 38.%*

When you read the list of sources, you might get the impression that
this is all very well-ordered and clear-cut. That impression seldom lasts,
especially when international lawyers begin arguing about where one
source ends and another begins.

Let’s consider each of the four sources.

The first, treaties, we can deal with relatively quickly for present
purposes. A treaty, because States have set it down in writing, is a
relatively objective source. That is not to say States do not argue about
what a given treaty means. Disputes over the meaning of treaties are many.
States sometimes argue about whether a purported treaty even exists. But
a vast number of treaties certainly do exist.*

The second source is conceptually more problematic. This is the general
practice that States accept to be law. International lawyers call this source
customary international law. Unlike treaties, customary international law does
not have formal expression in a written legal instrument. How, then, do
we identify customary international law?

We have to find evidence of it. And we have to find evidence of two
distinct elements, both of which must be present in order to constitute a
rule of customary international law.*¢

The first element is State practice. By ‘State practice,” we mean things
States actually do.*’

But it is not enough that States actually do a certain thing. The second
element necessary to make a rule of customary international law is the
conviction or belief by States that they do what they do because there is a
legal obligation or a legal right to do it.**

International lawyers use the Latin expression opinio juris when they refer
to this second element—the belief that the practice is obligatory as law.*

In other words, it is not enough that States all do the same thing. They
must also believe that law requires it. Otherwise every recurring habit in
diplomacy would qualify as international law. Even the seating chart at an
international conference would be international law. And of course it is
not.*

34.

35.

36.

37.

38.

39.

40.

Statute of the International Court of Justice
art 38(1). The Statute of the International
Court of Justice was adopted unanimously,
together with the Charter of the United Na-
tions, by the United Nations Conference on
International Organization at San Francisco
on June 25, 1945; it was signed on June 26,
1945, and entered into force with the Char-
ter on October 24, 1945. See U.N. Audiovi-
sual Library of International Law, Statute of
the International Court of Justice, Procedural
History, https:/legal.un.org/avl/ha/sicj/sicj.
html

It is difficult to get a reliable and precise
count of treaties in force even for a given
country. See, e.g., Oona A. Hathaway, Curtis
A. Bradley & Jack L. Goldsmith, The Failed
Transparency Regime for Executive Agree-
ments: An Empirical and Normative Analysis,
134 Harv. L. Rev. 629 (2020). For the scale
of treaty practice, see United Nations Trea-
ty Collection, ‘Status of Treaties’, https:/
treaties.un.org/pages/ParticipationStatus.
aspx, for current multilateral treaty records
deposited with the Secretary-General; see
also Clive Parry (ed), The Consolidated Trea-
ty Series, 1648-1919 (231 vols + index vol,
Oceana 1969-81), a large pre-League col-
lection of historical treaty materials. These
sources are used here as evidence of the
scale of treaty practice, not as a comprehen-
sive global treaty count.

International Law Commission, Draft con-
clusions on identification of customary in-
ternational law, with commentaries (2018),
conclusion 2 and commentary paras 1-3.

ILC Customary International Law Draft Con-
clusions (n 36) conclusions 4-6 and com-
mentaries.

North Sea Continental Shelf (Federal Republic

of Germany/Denmark; Federal Republic of
Germany/Netherlands) [1969] ICJ Rep 3,
44, para 77.

The modern use of the term has been traced
to Alphonse Rivier, Principes du droit des gens
t. I, 35 (Paris: A. Rousseau, 1896): see Ra-
phael M. Walden, The Subjective Element in
the Formation of Customary International Law,
12 Isr. L. Rev. 344, 355 & n.47 (1977). How-
ever, in his second report on identification
of customary international law, Special Rap-
porteur Sir Michael Wood referred to the
expression as one of ‘uncertain provenance’:
A/CN.4/672 (22 May 2014) p 192 para 66.

ILC Customary International Law Draft Con-
clusions (n 36) conclusion 9 and commen-
tary paras 1-4. That is not to say a seating
chart might not reflect international law, or
at least the particular law of an organization
that adopts the chart. One recalls Security
Council resolution 817 of 7 April 1993, by
which the Council required the State now
called North Macedonia to be referred to
in the United Nations as ‘the former Yugo-
slav Republic of Macedonia! The question
arose as to where the State’s representa-
tives should sit in the alphabetical seating
plan of the Organization. Should they, as the
State wished, sit between Luxembourg and
Madagascar? Or, as Greece (the State that
had concerns over the name) wished, be-
tween Finland and France? The matter was
resolved—it is said on the suggestion of the
then-UK legal advisor at the UN, Sir Michael
Wood—by seating the former Yugoslav Re-
public between Thailand and Togo.

policyexchange.orguk | 11


https://legal.un.org/avl/ha/sicj/sicj.html?utm_source=chatgpt.com
https://legal.un.org/avl/ha/sicj/sicj.html?utm_source=chatgpt.com
https://treaties.un.org/pages/ParticipationStatus.aspx
https://treaties.un.org/pages/ParticipationStatus.aspx
https://treaties.un.org/pages/ParticipationStatus.aspx

41.

42.
43.
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45,

46.

47.

See Written Statement of the Government of
Solomon Islands, Legality of the Threat or Use
of Nuclear Weapons (ICJ, 19 June 1995) pa-
ras 3.1-3.12; Written Statement of the Gov-
ernment of Nauru, Legality of the Threat or
Use of Nuclear Weapons (ICJ, 15 June 1995)
58-69; Written Statement of the Govern-
ment of Malaysia, Legality of the Threat or
Use of Nuclear Weapons (ICJ, 19 June 1995),
each arguing that customary international
law or general international law prohibited
nuclear-weapon use or threat.

ICJ Rep. 1996 p. 256 para. 74.

Legality of the Threat or Use of Nuclear Weap-
ons (Advisory Opinion) [1996] ICJ Rep 1996
p. 226, 253-263, paras 52-74, 97.

ICJ Rep. 1996 p. 226, 263 (para. 97) (July 9).

See Louise Doswald-Beck, ‘International Hu-
manitarian Law and the Advisory Opinion of
the International Court of Justice on the Le-
gality of the Threat or Use of Nuclear Weap-
ons' (1997) 37 International Review of the Red
Cross 35, 35-38; Timothy L H McCormack,
‘A Non Liquet on Nuclear Weapons: The ICJ
Avoids the Application of General Principles
of International Humanitarian Law’ (1997)
316 International Review of the Red Cross 76,
76-79.

See Nuclear Weapons Advisory Opinion (n 48)

312-20 (dissenting opinion of Vice-Presi-
dent Schwebel), about which see Thomas
D Grant, ‘Article VI of the NPT and China’
(2021-22) 31 Journal of Transnational Law
and Policy 1, 20.

Stephen M Schwebel obituary; Interna-
tional Law Students Association, ‘Stephen
Schwebel - In Memoriam’.

Where States know full well that no treaty obliges a State in the way
they would like, they sometimes assert that customary international law
obliges the State in that way. I would add as an aside, non-State actors,
such as Non-Governmental Organizations, NGOs, also invoke customary
international law when they are frustrated by the lack of an obliging treaty.

An example of an attempt to use customary international law where
no treaty supplied a rule came in the 1990s with respect to nuclear
weapons. A number of Non-Aligned States argued that the threat or use
of a nuclear weapon would violate international law and that the strategic
policy of deterrence followed by the United States—and also by the other
Nuclear-Weapon States—was illegal.*' The anti-nuclear States mustered a
majority in the UN General Assembly, and they voted to transmit to the
International Court of Justice, the ICJ, a request for an advisory opinion.

The IC] bench was sharply divided in the Nuclear Weapons case. Every one
of the fourteen judges on the bench at the time wrote either a separate
opinion or a dissent.

Nobody thought that a treaty prohibited the use or threat of nuclear
weapons as such or that customary international law did.** The divisive
question was whether international humanitarian law—the law concerning
the conduct of war—or the law of neutrality might entail a prohibition.*’

The Court divided seven-to-seven on that question, and it adopted its
conclusion on the President’s casting vote. The Court’s conclusion was
equivocal; some writers have called it evasive. Here is what the Court
concluded:

‘It follows from the above-mentioned requirements that the threat or use of
nuclear weapons would generally be contrary to the rules of international
law applicable in armed conflict, and in particular the principles and rules of
humanitarian law;

‘However, in view of the current state of international law, and of the elements
of fact at its disposal, the Court cannot conclude definitively whether the
threat or use of nuclear weapons would be lawful or unlawful in an extreme
circumstance of self-defence, in which the very survival of a State would be at
stake.™**

The Court’s conclusion would seem to imply that outside ‘an extreme
circumstance of self-defence, in which [a State’s] very survival would be at
stake,” the Court believed that the threat or use of nuclear weapons would
be illegal. Without explicitly saying that nuclear deterrence is illegal, the
Court suggested it might be.*’

One of the most famous dissents in modern international judicial
practice was that of Judge Stephen Schwebel in the Nuclear Weapons case.*®
Judge Schwebel had served as Deputy Legal Adviser in the Department of
State Legal Adviser’s Office, and he was recognized as one of the world’s
pre-eminent international lawyers.

I note, sadly, that Judge Schwebel passed away just last month, in New
York City.*
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In the Nuclear Weapons case, according to Judge Schwebel, the Court
got customary international law wrong. The Court’s mistake was that it
ignored that a number of countries had nuclear weapons, none of them
believed it was illegal to have them, and none of them believed it was
illegal to rely upon nuclear deterrence for national security. Remember: to
have a rule of customary international law, you need two elements. You
need a consistent practice of States; and you need a conviction on the part
of those States that they follow the practice out of legal obligation. Judge
Schwebel pointed out that, here, neither element was present.*® And, so,
the evidence was lacking to demonstrate an international customary law
prohibition of nuclear weapons.

Enough about customary international law.

Let's move on to the third source of international law, general
principles.*’

Views differ, not only as to what principles belong to this category,
but also as to what method of inquiry we should use in order to identify a
principle. Some jurists suggest a common denominator approach: identify
principles that all legal systems share. Others suggest that basic rules of
logic constitute the general principles.*’

Rather than detain ourselves on a question that international lawyers
and judges and many governments disagree on, let’s move briskly to the
fourth source of international law: judicial decisions and the teachings of
the most highly qualified publicists of the various nations.

By ‘publicists’ here, we mean experts, in particular academics, who
write about international law.

Law professors find this category congenial, because it suggests that
what we write might actually matter. Governments and judges, when
interpreting and applying international law, are not so sure.

ICJ Statute, Article 38, qualifies this fourth source. The Statute qualifies
it by referring to its two branches as ‘subsidiary means for the determination
of rules of law.” In other words, judicial decisions and scholarly writings
are not your first port of call when you are identitying international law.
They are lower in rank and precedence than the others.*'

There are further caveats.

The judgments of international courts are binding only on the States that
have consented to adjudication and only in respect of the particular dispute
adjudicated.’” International law has no court with general jurisdiction.*
Any court asked to adjudicate a dispute between two or more Nations
is duty-bound to satisty itself that those Nations have consented to its
exercising jurisdiction over their dispute.** If they have not, then the
Court has no authority over them. And international court judgments do
not form a system of binding precedent like our courts’ judgments in the
common law system do.*

The other kind of subsidiary means—writings of the most qualified
international law writers—also needs a warning label.*® At one time,
judges admonished lawyers that they should not quote academic writers
at al when arguing to a judge.”” Even today, one must exercise caution

48.

49.

50.

51.

52.

53.

54.

55.

56.

57.

Nuclear Weapons Advisory Opinion 312-20
(dissenting opinion of Judge Schwebel).

Statute of the International Court of Justice
(n 37) art 38(1)(c).

See International Law Commission, Draft
conclusions on general principles of law, with
commentaries (first reading, 2023) conclu-
sions 2-4 (recognition by community of
nations; national-system and internation-
al-system categories); Bin Cheng, General
Principles of Law as Applied by International
Courts and Tribunals (CUP reissue 2006) chs
1-2 (classic account from arbitral and judicial
practice); Rudolf B Schlesinger, ‘Research on
the General Principles of Law Recognized
by Civilized Nations' (1957) 51 American
Journal of International Law 734, 734-38
(comparative-law method and identification
difficulties).

See, e.g., Certain German Interests in Polish
Upper Silesia (Ger. v. Pol.), Merits, Judgment,
1926 P.C.1J. (ser. A) No. 7, at 19; Interpre-
tation of Judgments Nos. 7 and 8 (Factory
at Chorzéw), Judgment, 1927 P.C.IJ. (ser. A)
No. 13, at 21; Land and Maritime Boundary
between Cameroon and Nigeria (Cameroon
v. Nigeria), Preliminary Objections, Judg-
ment, 1998 I.C.J. 275, 11 28; The Paquete
Habana, 175 U.S. 677, 700 (1900); S.S. Lo-
tus (Fr. v. Turk.), Judgment, 1927 P.C.1.J. (ser.
A) No. 10, at 31; Methanex Corp. v. United
States, Final Award on Jurisdiction and Mer-
its, pt. I, ch. B, 1117 3, 6 (NAFTA/UNCITRAL
Aug. 3, 2005); Saipem S.p.A. v. Bangladesh,
ICSID Case No. ARB/05/07, Decision on Ju-
risdiction, 1 67 (Mar. 21, 2007).

See Statute of the International Court of Jus-

tice art 59: ‘The decision of the Court has
no binding force except between the parties
and in respect of that particular case’. See
also Certain German Interests in Polish Upper
Silesia (Germany v Poland) PCIJ Series A No
7 (25 May 1926) 19.

See International Court of Justice, ‘Basis of
the Court’s Jurisdiction’, https:/www.icj-cij.
org/basis-of-jurisdiction (‘based on the con-
sent of the States’); Status of Eastern Carelia
(Advisory Opinion) PCIJ Series B No 5 (23
July 1923) 27 (‘no State can, without its con-
sent, be compelled’).

See Armed Activities on the Territory of the
Congo (New Application: 2002) (Democratic
Republic of the Congo v Rwanda) (Jurisdic-
tion and Admissibility) [2006] ICJ Rep 6,
para 85, where the Court recalled that it
must always satisfy itself that jurisdiction
exists.

See Statute of the International Court of Jus-

tice (n 37) art 59; Continental Shelf (Libyan
Arab Jamabhiriya/Malta) [1985] ICJ Rep 13,
para 45, noting that the Court is not simply
applying previous findings as binding prece-
dent. See also AES Corp. v. Argentine Repub-
lic, ICSID Case No. ARB/02/17, Decision on
Jurisdiction, 11 23(d) (Apr. 26, 2005): ICSID
decisions are not binding precedents, and
there is ‘no rule of precedent in general in-
ternational law’ or in the ICSID system.

See generally International Law Commission,

Draft Conclusions on Subsidiary Means for
the Determination of Rules of International
Law, Conclusions 5-6, with commentary,
U.N. Doc. A/79/10 (2024).

B M Komar, ‘Text-Books as Authority in An-
glo-American Law’ (1923) 11 California Law
Review 397, 405-06; Lord Neuberger MR,
‘The Use of Academic Writings in Court’
(Max Planck Institute, Hamburg, 9 July
2012).
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59.
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61.

62.

63.

64.

65.

66.

ILC Customary International Law Draft Con-
clusions (n 36) conclusions 13-14 and com-
mentaries.

See Medellin v Texas 552 US 491, 505 (2008)

(treaties may be international commit-
ments); JH Rayner (Mincing Lane) Ltd v De-
partment of Trade and Industry [1990] 2 AC
418 (HL) 476 (treaty as agreement between
States); Gabéikovo-Nagymaros Project (Hun-
gary/Slovakia) [1997] ICJ Rep 7, para 46
(treaty obligations governed by pacta sunt
servanda).

Vienna Convention on the Law of Treaties (n
32) art 34.

United Nations Treaty Collection, ch XXVI.5,
Convention on the Prohibition of the Use,
Stockpiling, Production and Transfer of An-
ti-Personnel Mines and on their Destruction
(Oslo, 18 September 1997, entered into
force 1 March 1999) 2056 UNTS 211: 131
signatories, 161 parties.

United Nations Treaty Collection, ch XXVLI.6,
Convention on Cluster Munitions (Dublin,
30 May 2008, entered into force 1 August
2010) 2688 UNTS 39: 107 signatories, 112
parties.

See Guglielmo Verdirame, Tom Grant, Ed-
ward Stringer and Harry Halem, The Ottawa
Treaty and Convention on Cluster Munitions:
Can We Still Afford Them? (Policy Exchange,
24 March 2025) 6-8, https:/policyexchange.
org.uk/publication/the-ottawa-treaty-and-
convention-on-cluster-munitions-can-we-
still-afford-them/.

See Anthony Aust, Modern Treaty Law and
Practice (3rd edn, CUP 2013) 21-29, 213-
15; Jan Klabbers, The Concept of Treaty in
International Law (Kluwer 1996) 48-57, on
intention to create legal obligations and the
distinction between binding treaty terms
and hortatory or political formulations.

See Aust (n 64) 21-29; Klabbers (n 64) 48-57;
Nuclear Tests (Australia v France) [1974] IC)
Rep 253, paras 43-46; Maritime Delimitation
and Territorial Questions between Qatar and
Bahrain (Qatar v Bahrain) [1994] ICJ Rep
112, paras 23-30, where the Court exam-
ined whether certain diplomatic instruments
created legal obligations.

Thomas D Grant, ‘The Budapest Memoran-
dum of 5 December 1994: Political Engage-
ment or Legal Obligation?’ (2014) 34 Polish
Yearbook of International Law 89, 91-98.

when using academic writings as a source for legal argument.®®

So now you have a thumbnail sketch of the four categories of source
that international lawyers refer to, when they seek evidence of rules of
international law. This sketch, together with the somewhat philosophical
reflections with which I began, suggests an answer to one half of the
question that gives this lecture its title—international law, what is it?

What about the other half?

International law, what is it not?

When we ask this sort of question, we are not concerned with
phenomena that are so different that nobody confuses them. International
law is not linear algebra. It is not a hippopotamus. It is not a ham sandwich.
No, what concerns us are phenomena that in some way or other resemble
international law, but are not international law. In other words, we’re
concerned here with species of more or less convincing imposters.

Let us start with treaties. A treaty is a written instrument that expresses
rights and obligations. It’s just about the clearest example of international
law.*

But hold on.

A question we ask about any treaty, if somebody tells us the treaty
lays down international law, is for whom? A treaty binds only its parties.
Therefore a treaty between France and Japan lays down some rule or
rules of international law—for France and Japan. We say that the treaty
is international law—for those two countries. If the United States is not
a party to the treaty, then the treaty is not international law for us.®® A
current example is the Anti-Personnel Land Mines Convention of 1997,
the so-called Ottawa Treaty.®' It bans land mines. Many U.S. Allies are
parties to the treaty. The United States is not. The land mines ban is not
international law for us. There is also a Cluster Munitions Convention.®
It was concluded in 2008. The United States is not a party. The Cluster
Munitions Convention bans cluster munitions—for those countries that are
parties to it. The cluster munitions ban is not international law for the United
States.®’

Let us say the United States is party to a treaty. But we look closely at
the treaty, and we notice that some of its provisions say that the parties
should do something, not that they shall or will. Treaties sometimes contain
such provisions. They do not express a legal commitment. Instead, they
express a desire, a wish, or a preference. Provisions such as those are not
international law.*

We distinguish between legal and political expressions when it comes to
our relations with other States as well.®® Especially at high-level meetings,
when heads of State or government or foreign ministers meet, the
participants often exchange political statements, even political promises,
and they adopt joint statements in writing, such as summit communiques.
Seldom do expressions such as these contain international law. I say
‘seldom,” but not ‘never.” International lawyers examine the precise
words of a statement, when they are called on to reach a view whether the
statement expresses international law.
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What about that second source of international law, custom? How do
we tell whether a particular assertion is customary international law?

As T suggested a few minutes ago, customary international law is
a potentially expansive category. People invoke it when they want
international law to grow. If they don’t find what they want in a treaty,
then they claim that it’s customary international law.

To give a high-profile example, there’s the modern law of the sea.
There is a treaty addressing the law of the sea. It’s entitled the United
Nations Convention on the Law of the Sea, and States concluded it in
1982.%7 The United States has not ratified the Convention, and so it does
not legally bind us.®®

However, there are certain rules concerning the sea that are found
both in the 1982 Convention and in customary international law. You can
have identical rules of international law coming from different sources.
For example, a rule established by treaty might emerge later as a rule of
customary international law;*” a rule of customary international law might
later be codified in a treaty.”®

For example, we recognize that the high seas are areas of free navigation
and nobody has exclusive ownership of those areas.”!

If you allow me a short digression, it is interesting to note that the
United States entered our first foreign war—the one against the Barbary
Pirates—in order to secure freedom of navigation for Americans in the
Mediterranean Sea. You might remember the line in the Marine Corps
hymn about the shores of Tripoli,”* but largely forgotten is that our Continental
Congress thought about enlisting the aid of European countries in the
operation. Allow me to read to you from a motion made in the Continental
Congress on Friday, July 27, 1787. The motion reads,

‘That the Minister plenipotentiary of the United States at the Court of France
be directed to form a Confederacy with the powers of Europe who are now
at War with the piratical States of Algiers, Tripoli and Tunis or may be
disposed to go to War with them for the purpose of protecting and securing
the Citizens and Subjects of the contracting parties in the free navigation of the
Mediterranean Sea.™”?

So much for this digression into the history of free navigation and our
foreign relations with Europe. Now back to the sources of international
law.

Weaccept that freedom of navigation on the high seasis part of customary
international law.”* It is also part of the Law of the Sea Convention of
1982. We, as Americans, however, say freedom of navigation is part of
international law because it is part of customary law, not because the Law
of the Sea Convention says so.

Now, the Law of the Sea Convention contains a great many rules.
It'’s a long treaty—320 articles and 9 annexes. Many of the rules in the
Convention are not part of customary international law. But there are people
and governments who would like some of those rules nevertheless to bind
the United States. An example are the rules concerning the deep seabed.

67.

68.

69.

70.

71.

72.

73.

74.

United Nations Treaty Collection, ch XXI.6,
United Nations Convention on the Law of
the Sea (Montego Bay, 10 December 1982,
entered into force 16 November 1994)
1833 UNTS 3, status page checked 1 May
2026: 157 signatories, 172 parties.

See John R Stevenson and Bernard H Ox-
man, ‘The Future of the United Nations
Convention on the Law of the Sea’ (1994)
88 American Journal of International Law
488, 488-90; Bernard H Oxman, ‘The 1994
Agreement and the Convention’ (1994) 88
American Journal of International Law 687,
687-90.

Vienna Convention on the Law of Treaties
(n 32) art 38. See also North Sea Continen-
tal Shelf (n 38) paras 71-74, explaining how
treaty rules may pass into general or cus-
tomary international law when the relevant
conditions are satisfied.

North Sea Continental Shelf (Federal Repub-

lic of Germany/Denmark; Federal Republic
of Germany/Netherlands), Judgment, I.C.J.
Reports 1969, especially para. 63; Pulp
Mills on the River Uruguay (Argentina v.
Uruguay), Judgment, I.C.J. Reports 2010,
paras. 64-65, 12; The “Enrica Lexie” Inci-
dent (Italy v. India), Award, PCA Case No.
2015-28, 21 May 2020, para. 467. Among
investment awards, see, e.g., TC Energy Cor-
poration and TransCanada Pipelines Ltd. v.
United States of America, ICSID Case No.
ARB/21/63, Award, 12 July 2024, para.
139; Planet Mining Pty Ltd. v. Indonesia /
Churchill Mining PLC v. Indonesia, ICSID
Case Nos. ARB/12/14 & ARB/12/40, De-
cision on Jurisdiction, 1 95, 147 (Feb. 24,
2014).

United Nations Convention on the Law of
the Sea (adopted 10 December 1982, en-
tered into force 16 November 1994) 1833
UNTS 3, arts. 87(1), 89.

United States Marine Band, ‘The Marines’
Hymn’,  https:/www.marineband.marines.
mil/Audio-Resources/The-Marines-Hymn/.

Journals of the Continental Congress, 1774-
1789 (Roscoe R Hill ed, vol XXXIII, US Gov-
ernment Printing Office 1936) 419.

See United States Department of Defense,
Freedom of Navigation Report for Fiscal Year
2024 (2025), https:/policy.defense.gov/
OUSDP-Offices/FON/; United States De-
partment of State, Limits in the Seas No 112:
United States Responses to Excessive National
Maritime Claims (1992), https:/www.state.
goV/limits-in-the-seas/.
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75.

76.

77.

78.

79.

ILC Customary International Law Draft Con-
clusions (n 36) conclusion 4(3) and commen-
tary para 8.

Forty-six under thematic mandates; thirteen
under country mandates. See Office of the
United Nations High Commissioner for Hu-
man Rights, ‘Special Procedures of the Hu-
man Rights Council’, https:/www.ohchr.org/
en/special-procedures-human-rights-coun-
cil.

See Animal Science Products, Inc v Hebei Wel-

come Pharmaceutical Co Ltd 585 US 33, 38-
41 (2018), treating foreign law as law to be
determined under Federal Rule of Civil Pro-
cedure 44.1, not as international law binding
the United States as a State.

See The Schooner Exchange v McFaddon 11 US
(7 Cranch) 116, 136 (1812), on a sovereign's
exclusive and absolute jurisdiction within its
own territory; Lotus (n 7) 18-19, distinguish-
ing a State’s territorial jurisdiction from re-
strictions imposed by international law; see
also Parkerings-Compagniet AS v Republic of
Lithuania (ICSID Case No ARB/05/8) Award
(11 September 2007) para 332, observing in
the investment setting that an investor must
anticipate that the host State’s legal frame-
work may apply and evolve.

See generally M. Sornarajah, The Interna-
tional Law on Foreign Investment (5th ed.,
Cambridge University Press, 2021); August
Reinisch & Christoph Schreuer, Internation-
al Protection of Investments: The Substantive
Standards (Cambridge University Press,
2020); Campbell Mclachlan, Laurence
Shore & Matthew Weiniger, International
Investment Arbitration: Substantive Principles
(2d ed., Oxford University Press, 2017);
Zachary Douglas, The International Law of
Investment Claims (Cambridge University
Press, 2009/2010). As to diplomatic pro-
tection, the original procedure for invoking
rules on the rights of foreigners, see Edwin
M Borchard, ‘The Basic Elements of Diplo-
matic Protection of Citizens Abroad’ (1913)
7 American Journal of International Law 497,
497-500; International Law Commission,
Draft Articles on Diplomatic Protection, with
Commentaries (2006), arts 1, 3 and commen-
tary to art 1 paras 1-3.

80. See Vienna Convention on Diplomatic Rela-

tions (done 18 April 1961, entered into force
24 April 1964) 500 UNTS 95, arts 29-31;
Vienna Convention on Consular Relations
(done 24 April 1963, entered into force 19
March 1967) 596 UNTS 261, arts 5, 36.

81. See Eileen Denza, Diplomatic Law: Commen-

82.

tary on the Vienna Convention on Diplomatic
Relations (5th ed., Oxford University Press,
2025) xxi-xxx, 89-93, 110-149, 216-227,
336-264; Luke T. Lee & John B. Quigley,
Consular Law and Practice (3d ed., Oxford
University Press, 2008) 3-25. See also Lin-
da S. Frey & Marsha L. Frey, The History of
Diplomatic Immunity (Ohio State University
Press, 1999).

In the Department of State’s Office of Legal
Adviser, the Office of Diplomatic Law and
Litigation—‘L/DL—is a logical place to turn.

These are rules in the Law of the Sea Convention. But they are not obviously
part of customary international law. The United States has been clear that
we do not accept all of those rules as part of customary international law.
Here, then, is a situation where our interlocutors in other countries might
assert that a certain proposition belongs to customary international law,
but we should be skeptical.

We also have to be skeptical about the evidence people point to when
they try to assert that a rule of customary law exists.

You sometimes will hear that the views of Non-Governmental
Organizations—the NGOs—are evidence of customary international law.
True enough, an NGO might re-state a rule of customary international law
that already has been accepted, but the rule did not become a rule because
the NGO said it did. NGOs are not sources or evidence of international
law. By way of an aside, I would note that the UN International Law
Commission, a body set up by the UN General Assembly to ‘contribute
to the codification and progressive development of international law,’
agrees: NGOs, according to the International Law Commission, do not
contribute to the identification of customary international law.”®

You also will hear from independent human rights experts whom
the United Nations has appointed under the Human Rights Council’s
special-procedures system. As of November 2025, OHCHR listed fifty-
nine of them.”® The UN has appointed these experts to report and advise
on particular human rights topics or country situations. From time to
time, they offer their opinions about international law and about who
is violating it. But these experts are not sources of international law, and
they are not empowered to adjudicate disputes about international law
or to determine who is violating international law. We do not owe their
pronouncements respect as we do international law.

Then there is the domestic law of other countries. In our legal system,
in the United States, we refer to the law of other countries as foreign law.”’
It is not international law. It is not a law that binds the United States as a
Nation State.

Now, domestic law applies in the territory of a Nation State. If an
American citizen is present in the territory, let us say, of Mexico, then he
or she is subject to the domestic laws of Mexico.”®

Let me add in brackets a qualification, however.

Certain rules of international law address the treatment of foreigners in
the territory of a Nation State. Arguably investment treaties have been the
most prolific source of such rules since the late 20th century.”” There is
also the law regarding diplomatic and consular staff.** As Foreign Service
Officers, you'll be particularly concerned with that law. Our Nation’s
diplomats, on missions overseas, are subject to, and beneficiaries of,
certain rules other than, or in addition to, those that apply to an ordinary
citizen visiting the foreign country. Diplomatic and consular law has a
long history and rich complexity.®! I mention it here just in passing but
leave it to you to learn more elsewhere.®*

A question that does need some further remark for present purposes is
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how does international law, in general, not just diplomatic and consular
law, relate to domestic law?

In the United States, international law does not simply exist above
domestic law.** However, because a sovereign Nation has complete
authority over its own affairs, the Nation is at liberty to make international
law, or some part of international law, a part of its own domestic legal
system, if it chooses. A Nation State is at liberty even to give international
law an important place in its domestic legal system. Not many States have
done this in any very extensive way. There are however exceptions, and
these may be important to the foreign relations of the United States.

The States that are party to the European Convention on Human Rights
have embedded international human rights obligations in their domestic
law. The European Convention is a treaty. Its parties include all the Member
States of the European Union, and also several others, including the United
Kingdom and Turkey.** To take one example, the United Kingdom passed
domestic legislation in 1998 that, in effect, makes many provisions of the
European Convention on Human Rights directly applicable in UK courts.?*®
The result is that individual claimants bring claims alleging what in effect
are treaty violations, against the UK government in UK court.

The U.S. Supreme Court, in 2008, had occasion to explain how
international law relates to our domestic law. This was in the case of Medellin
v. Texas.* Over a period of time, a number of foreigners, including from
Germany, Paraguay, and Mexico, were arrested in the United States, and
the authorities did not let them know that under international consular
law, they had a right to consult with consular officers from their home
country’s mission.®” The ICJ judged that the United States was in breach
of international law because police in several U.S. states had not informed
those foreign individuals of their consular rights.*® Invoking the ICJ’s
judgments, a number of individuals sought judgments from U.S. courts.
The Supreme Court, in Medellin, re-stated the long-standing U.S. domestic
law in relation to international law.* According to the Court,

‘[NJot all international law obligations automatically constitute binding
federal law enforceable in United States courts...

[Wihile treaties “may comprise international commitments... they are not
domestic law unless Congress has either enacted implementing statutes or the
treaty itself conveys an intention that it be ‘self-executing” and is ratified on
these terms”.™"

Self-executing treaties are those that make it clear that no Congressional
action, apart from Senate ratification of the treaty, is needed to implement
the treaty as part of domestic law. In American international practice, as
in that of many countries, treaties such as those are few and far between.

To sum up this point about domestic law and international law,
international law is not a law superior to the law that our domestic courts
apply. Itis a separate law, and its relationship to our domestic law depends on
the specific terms of a treaty and on our legislation as passed by Congress.

83. See Medellin v Texas (n 59) 504-06, explaining

that treaties may be international commit-
ments without automatically constituting
binding domestic law. See also Restatement
(Fourth) of the Foreign Relations Law of the
United States, Treaties ss 301-12. To similar
effect in relation to law in the United King-
dom, see Lord Verdirame, HL Deb 7 May
2024, vol 838, cols 19-20.

84. See European Convention on Human Rights,

arts 1, 46.

85. See Human Rights Act 1998, ss 2, 3, 6, 7; UK

House of Commons Library, ‘The European
Convention on Human Rights and the Hu-
man Rights Act 1998’ (2 December 2025),
https:/commonslibrary.parliament.uk/re-
search-briefings/cbp-9958/ For comment
see Richard Ekins, Human Rights and the
Rule of Law (Policy Exchange, 17 April 2024)
10-11, https:/policyexchange.org.uk/publi-
cation/human-rights-and-the-rule-of-law/;
Richard Ekins, Stephen Laws and Conor
Casey, The Impact of the Human Rights Act
1998 in Twenty-Five Cases (Policy Exchange,
11 November 2024) 8-17, https:/policyex-
change.org.uk/publication/the-impact-of-
the-human-rights-act-1998-in-twenty-five-
cases/.

86. Medellin v Texas (n 59).
87. For summaries, see Margaret E McGuin-

ness, ‘International Decisions: Medellin v
Texas' (2008) 102 American Journal of In-
ternational Law 622, 622-24; Carlos Man-
uel Vazquez, ‘Less Than Zero?' (2008) 102
American Journal of International Law 563,
563-66; Margaret E McGuinness, ‘Me-
dellin v. Texas: Supreme Court Holds ICJ
Decisions under the Consular Convention
Not Binding Federal Law’ (ASIL Insights,
17 April 2008), https:/www.asil.org/in-
sights/volume/12/issue/6/medellin-v-tex-
as-supreme-court-holds-icj-decisions-un-
der-consular.

88. LaGrand (Ger. v. U.S.), Judgment, 2001 I.C.J.

466, M1 73, 77, 90-91, 128(3)-(4) (June
27); Avena and Other Mexican Nationals
(Mex. v. U.S.), Judgment, 2004 I.C.J. 12, T
88-90, 106, 153(4)-(11) (Mar. 31); cf. Vien-
na Convention on Consular Relations (Para.
v. U.S.), Provisional Measures, Order, 1998
1.C.J. 248, 1111 37-41 (Apr. 9)

89. Medellin v Texas (n 59) 506-07, 522-23.
90. Medellin v Texas (n 59) 504-05, quoting Igar-

tua-De La Rosa v United States 417 F 3d 145,
150 (1st Cir 2005) (en banc).
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99.

See Reparation for Injuries Suffered in the
Service of the United Nations (Advisory
Opinion) [1949] ICJ Rep 174, 179, noting
that the United Nations is not a State and
still less a ‘super-State’.

Charter of the United Nations, arts 7, 92-96.

See International Court of Justice, ‘Basis of
the Court’s Jurisdiction’; East Timor (Portu-
gal v Australia) [1995] ICJ Rep 90, para 26;
Monetary Gold Removed from Rome in 1943
(Italy v France, United Kingdom and United
States) (Preliminary Question) [1954] ICJ
Rep 19, 32.

See Karen J Alter, The New Terrain of Interna-
tional Law: Courts, Politics, Rights (Princeton
UP 2014) 3-6; Cesare P R Romano, ‘The
Proliferation of International Judicial Bod-
ies: The Pieces of the Puzzle’ (1999) 31 New
York University Journal of International Law
and Politics 709, 709-12.

Charter of the United Nations art 33(1).

See J G Merrills, International Dispute Set-
tlement (6th edn, CUP 2017) chs 1-2;
Handbook on the Peaceful Settlement of
Disputes between States, UN Doc OLA/
COD/2394 (1992) 9-36.

US Department of State, Office of the His-
torian, ‘Diplomacy: A Key Component of
the Revolution’; US Department of State,
National Museum of American Diplomacy,
‘Fighting for Independence: An Alliance with
France'

Treaty of Amity and Commerce between the
United States and France (6 February 1778),
in Hunter Miller (ed), Treaties and Other Inter-
national Acts of the United States of America,
vol 2 (Government Printing Office 1931),
reproduced by the Avalon Project; Treaty
of Alliance between the United States and
France (6 February 1778), arts 1-2, 8, 11, in
Hunter Miller (ed), Treaties and Other Interna-
tional Acts of the United States of America, vol
2 (Government Printing Office 1931), repro-
duced by the Avalon Project.

https:/statedept.substack.com/p/the-face-
of-america-abroad (posted 6 April 2026;
visited 1 May 2026). See also Sam Skove
and Rachel Oswald, ‘Who wants to be an
American diplomat?’ Foreign Policy / Wash-
ington Post Ripple (22 April 2026), noting the
Substack post by Secretary Rubio about Si-
las Deane and Benjamin Franklin.

But confusion sometimes arises about the relation between domestic
law and international law. If I may venture some speculation of my own
as to where this confusion comes from, it seems to me a tendency exists to
think of international law as a code of virtue, a sort of talisman signifying
moral high ground.

Thinking of international law that way reflects something of its origins.
As you’ll remember from the start of the lecture, people in ancient times
and in early modern times spoke about natural law or divine law. They
saw this law as the law that might govern relations among independent
polities. After all, if you have city states such as existed in ancient Greece,
and you have no central human authority, then an appeal to a shared
morality or religion would supply a law to govern them all.

Governments in modern times largely stopped making direct appeals
to morality or religion as a way to govern international relations. Instead,
they turned to various experiments in central political authority. The
League of Nations, created after the First World War, did not come close
to achieving any ambition for a world government, however.

Then in 1945 came the UN.

A misconception arises about the UN. People tend to think of the UN
as if it were a central authority for international law. It's a fact that the
UN does involve itself in many ways with international law. But it is not
an international law legislature holding anything like the powers of a
government over the nearly 200 Nation States of the world.”" Nor does the
UN have a court of general jurisdiction over Nation States. The International
Court of Justice, the IC], is one of the UN’s Principal Organs.”” However,
the ICJ has jurisdiction to give binding judgments between States only
when States consent to its jurisdiction.”® As I mentioned, advisory opinions
are not binding judgments. Interestingly, in the past thirty years, States
have increasingly consented to adjudication before ad hoc arbitrators or
before courts other than the ICJ.**

And most international disputes don’t go to any court or arbitrator at
all. States, when they settle international disputes, by and large do so today
the way they always have. That is to say, they negotiate.”® Negotiation remains
the foremost mechanism for resolving disputes, legal or political.”

On the State Department Substack last month (April 6, 2026), I notice
that the Secretary of State offered some remarks on the history and tradition
of America’s Foreign Service. Secretary Rubio recalled that the Continental
Congress sent Silas Deane to France to negotiate for support in the United
States’s struggle for independence. Benjamin Franklin famously followed.
These missions, the first diplomatic missions of the United States, convinced
France to lend its material support to the American Revolution.””

The early American diplomats also brought home treaties with France.
Through those treaties, France formally recognized the United States as an
independent Nation.”® Secretary Rubio suggests, and I quote the Secretary,
that ‘[w]ithout diplomats like Deane and Franklin, there would be no
United States.’’

There followed the peace treaty with Britain—the Treaty of Paris—in
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17831% and treaties of trade and treaties of cession.'! The United States’s
enlargement across the American continent in the ensuing century was
marked by treaties practically every step of the way.'%* These achievements
came through the actual success of the United States, both on the battlefields
of the Revolutionary War and in farms and factories, schools, and places
of worship, and other institutions, as we built our new Nation in the
decades that followed.

But they also required diplomacy—and an understanding of
international law—of the legal rights and obligations that we intended to
accept in our international relations as a young republic.

You are embarking on a career that belongs to a two-and-a-half-century
tradition. There are likely to be times in your work as America’s diplomats
when international law will appear a rather distant concern. But there
likely also will be times when international law has great immediacy to
what you do.

I hope in our short time together this morning you've gained some
understanding of where this law comes from, what it is, what it is not,
and how it fits into the mission you'll be performing as diplomats in the
United States Foreign Service.

100.Definitive Treaty of Peace between the

United States of America and His Britannic
Majesty, art 1; see Hunter Miller (ed), Trea-
ties and Other International Acts of the United
States of America, vol 2 (Government Print-
ing Office 1931) 151, reproduced at Avalon
Project, https://avalon.law.yale.edu/18th_
century/paris.asp.

101.See George C Herring, From Colony to Super-

power: U.S. Foreign Relations since 1776 (OUP
2008) chs 3-7.

102.See Charles J Kappler (ed), Indian Affairs:

Laws and Treaties (Government Printing Of-
fice 1904), collecting United States treaties
with Native nations that formed part of con-
tinental expansion.
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