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Foreword

Peter Clarke CVO OBE QPM
Former HM Chief Inspector of Prisons and Assistant Commissioner of the Metropolitan Police 
Service.

The Criminal Justice System is in crisis – something that no serious 
commentator should seek to deny. This Policy Exchange report describes 
the crisis as ‘nothing less than a catastrophic public safety failure’. That is no 
exaggeration, but an entirely accurate description of what has happened.

The Crown Prosecution Service is taking longer to charge suspects and 
bring them before the courts than ever before. The enormous backlogs in 
the Crown Courts mean that victims, witnesses, defendants and indeed the 
wider public are waiting, sometimes for years, before cases are brought 
to trial. 

The prison population is growing and in the near future will exceed 
capacity. The numbers are already far beyond what can be held in decent, 
purposeful conditions. In fact, many prisons are in a disgraceful state, 
and as a result are deeply counter-productive. Far too often prisoners are 
confined in their cells for long periods, unable to gain access to the training, 
work and education that are key to any realistic chance of rehabilitation. 
There is no public interest in keeping prisoners in filthy, often drug filled 
and violent jails. When released, they are more likely to reoffend than 
if they had been treated decently. As a result, failing prisons are actually 
creating crime rather than deterring it.

Most crimes are committed by a relatively small proportion of offenders. 
They cause havoc, damage and distress in their communities. They lead 
lives that are dangerous both to themselves and those around them. Many 
are addicted to drugs or alcohol. At the moment there is little in place to 
help set them on a better path. The Criminal Justice System is failing to 
protect the public from the depredations of these prolific offenders. It is 
also failing the many offenders who would like to turn their lives around 
but need help in order to do so. 

Many, many offenders, even some of the most prolific and vicious, 
have the potential to live a better and more productive life. But this will 
only happen if they are brought before the courts swiftly, their cases dealt 
with promptly, and if sentenced to imprisonment, given a realistic chance 
to mend their ways. 

It is very well known what contributes to prisoners being less likely to 
reoffend. The maintenance of family ties while in custody, access to secure 
accommodation on release, and employment. We know what works, but 
all too often the system stops these outcomes from being achieved. This 
is a massive policy failure that directly harms the public. Many of us have 
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been saying this for years, but the situation has now reached a level of 
seriousness that urgent and effective action is needed.

When I was HM Chief Inspector of Prisons, and before that as a police 
officer, I frequently had the pleasure of meeting incredibly dedicated and 
highly professional people working within the Criminal Justice System. 
They were determined to make things better. Sadly, all too often they were 
frustrated in their ambitions, often by the failures that are highlighted in 
this report. They deserve better. The public deserve better. Those who 
would like to change their own behaviour for the better, deserve better.

I have worked in and around the Criminal Justice System for some 
46 years and have seen successive governments fail to make meaningful 
improvements. The overriding objective must surely be to keep the public 
as safe as is possible under the rule of law. To achieve that, there will have 
to be exceptional levels of determination and leadership from ministers, 
officials and operational staff in all disciplines. Is it too much to hope 
that this can be done in a way that is truly collaborative, avoiding the 
adversarial impulses and ideological barriers that all too often have got in 
the way of delivering better outcomes?

For many years Policy Exchange has been at the heart of the debate on how 
best to shape an effective Criminal Justice System. The recommendations 
in David Spencer’s excellent report, if treated as seriously as they deserve 
to be, offer an opportunity to start the recovery from the immediate crisis 
and in the longer term build lasting, effective improvements. In the short 
term though, there is an urgency to implementing those measures that 
will help prevent crime and disorder in our communities, and thereby 
meet the first duty of Government – the protection of its citizens.
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Executive Summary

The Criminal Justice System in England and Wales is in crisis. The 
Government has announced that it plans to introduce a series of initial 
measures to ensure that the prison population does not exceed the current 
capacity. These include reducing the number of short sentences for non-
violent and non-sexual offenders, deporting Foreign National Offenders 
earlier in their sentence and increasing GPS tagging of offenders serving 
their sentences in the community. These measures are to be welcomed. 
They are, of course, only the initial steps of many that must be taken. 

We should be in no doubt that we face nothing less than what has 
become a catastrophic public safety failure. An effective Criminal Justice 
System is central to the operating of a functioning State – protecting 
its citizens is one of the first responsibilities of Government. Although 
there are of course exceptions, the ministers and officials who have been 
responsible for our Criminal Justice System arriving at this point have put 
the public at grave risk from dangerous and prolific offenders. 

Central to this crisis is a system which fails to deal sufficiently strongly 
with the cruel, violent or unapologetically prolific – the Wicked; and yet 
limits the opportunities for a new life for the vulnerable, unwell or 
exploited – the Redeemable. 

Most crimes are committed by a small proportion of offenders. 
Despite representing only nine percent of the nearly six million people 
convicted of committing a criminal offence between 2000 and 2021 
prolific offenders represent nearly half of all sentencing occasions and 
just over half of all convictions.1 Prolific offenders are convicted of eight 
times as many offences as non-prolific offenders – an average of 20.14 
offences for prolific offenders compared to 2.49 offences for non-prolific 
offenders.2 

More remarkably, there are a group that we call ‘Hyper-Prolific 
Offenders’ – those individuals who have accumulated at least 45 
previous convictions in their lifetime. Individuals falling into this 
category were convicted or cautioned of an ‘either-way’ offence on 9,668 
occasions in the year to December 2022.3 Despite the hugely negative 
impact this relatively small group of individuals have in communities, 
astonishingly on 52.7% of occasions they were not sentenced to a term of 
imprisonment.4 

Even with this group of ‘Hyper-Prolific Offenders’, it is worth 
noting that there are individuals who are redeemable. Currently, 
however, the Criminal Justice System fails both to adequately protect the 
public from them and their criminal activities, and to take the opportunity 

1. Ministry of Justice, Prolific Offenders: Up-
date on the characteristics of prolific offend-
ers, 2000-2021, link 

2. Ibid
3. ‘Either-way’ offences are those which can ei-

ther be tried ‘summarily’ in the Magistrates 
Court or on ‘indictment’ in the Crown Court. 
They include Burglary, Actual Bodily Harm 
or Possession With Intent to Supply Drugs

4. Ministry of Justice, First time entrants (FTE) 
into the Criminal Justice System and Of-
fender Histories: year ending December 
2022, link

https://www.gov.uk/government/statistics/characteristics-of-prolific-offenders-2000-2021
https://www.gov.uk/government/statistics/first-time-entrants-fte-into-the-criminal-justice-system-and-offender-histories-year-ending-december-2022
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to set them on a pathway to, with the right interventions, living righteous 
and productive lives.

Meanwhile, the current state of the Criminal Justice System is a 
public safety time bomb. 

It is taking longer to charge suspects of crimes. The median length of 
time to charge suspects from the point that the Crown Prosecution Service 
receives a case file from the police has tripled over the last seven years – 
from 14 days in March 2016 to 44 days in March 2023.5

Backlogs in the criminal courts are causing victims, witnesses, 
defendants and the public to wait, in some cases for years, before justice 
is done. By June 2023 there were over 64,709 cases waiting to be dealt 
with in the Crown Courts – the highest ever recorded and almost double 
the number outstanding in December 2018.6 The number of cases which 
have been outstanding for over six months has more than quadrupled 
over the last four years – from 6,880 cases in June 2019 to 30,384 in June 
2023.7

The prison population is growing and without substantial 
intervention will soon exceed the prison system’s capacity. The 
conditions of many of our prisons are a disgrace, with prisoners rarely 
able to undertake the education or purposeful activity which would 
reduce the risk of them reoffending on release. During 2022-23 His 
Majesty’s Inspectorate of Prisons conducted 37 inspections of prisons and 
young offender institutions holding adult and young adult men. Relating 
to ‘purposeful activity’ only one was reported to be ‘Good’.8 Of the 
remainder, 17 establishments were rated ‘Not sufficiently good’ and 19 
were given the lowest possible rating – ‘Poor’.9 

Reoffending rates of those leaving prison are unacceptably high, 
putting the public at huge risk. For offenders who had started a community 
order (including suspended sentences) in the most recent period for which 
data is available, the proven reoffending rate was 30.6%.10 For those who 
had served a short sentence of less than 12 months the rate was far higher, 
at 55.1%.11 Overall, 25% of offenders were convicted of reoffending within 
12 months.12 The annual economic costs of reoffending are estimated to 
be £18.1 billion.13 The cost in the human suffering of victims, families 
and communities is surely incalculable.

This report proposes a policy programme which would start to 
turn around the Criminal Justice System; with a particular focus on 
differentiating between the cruel, violent or unapologetically prolific 
– the Wicked; and the vast majority of offenders – the Redeemable. 

The recommendations in this report are focused on three areas.
Sentencing reform: A new approach to sentencing offenders is required 

– one that explicitly links the totality of offenders’ criminal behaviour 
to the sentence they receive on conviction. We recommend a two-year 
mandatory sentence for Adult ‘Hyper-Prolific Offenders’ each time they are 
convicted of a further ‘either-way’ or indictable criminal offence.14 For 

5. Home Office, Crime outcomes in England and 
Wales 2022 to 2023, link

6. Ministry of Justice, Criminal court statistics 
quarterly, April to June 2023, link

7. Ibid
8. HM Inspectorate of Prisons, HM Chief In-

spector of Prisons for England and Wales 
Annual Report 2022-2023, link

9. Ibid
10. Ministry of Justice, Proven Reoffending Sta-

tistics Quarterly Bulletin, July to September 
2021, link

11. Ibid
12. Ibid
13. A. Newton, X. May, S. Eames & M. Ahmad 

(2019), Economic and Social Costs of Reof-
fending: Analytical Report, Ministry of Jus-
tice, link 

14. ‘Hyper-Prolific Offenders’ are those who have 
accumulated at least 45 previous convic-
tions in their lifetime.

https://www.gov.uk/government/statistics/crime-outcomes-in-england-and-wales-2022-to-2023
https://www.gov.uk/government/statistics/criminal-court-statistics-quarterly-april-to-june-2023
https://www.justiceinspectorates.gov.uk/hmiprisons/wp-content/uploads/sites/4/2023/07/15.91_HMIP_HMI-Prisons_ARA-2022-23_Web-Accessible.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1173906/PRSQ_Bulletin_July_to_September_2021.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/814650/economic-social-costs-reoffending.pdf
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those responsible for committing criminal offences who are neither prolific 
nor violent offenders we recommend the use of a range of alternate means 
of ‘disposal’ – including an expansion of ‘Deferred Prosecutions’ and non-
custodial, yet highly consequential, community-based sentences. 

Swift justice: Key to deterring offenders from committing criminal 
offences is dealing with individuals as rapidly as justice will allow. We 
therefore recommend stripping away the bureaucracy for charging 
prolific offenders, where there is clear evidence of the offence. We 
propose increasing the powers of the Magistrates Courts to deal with more 
cases enabling justice to be done more quickly. As Thatcher recognised 
when she increased police officer salaries following the Edmund-Davies 
Committee Report (1977-1979), an effective justice system relies on 
appropriately renumerating those responsible for its operation. We 
therefore recommend increasing the publicly funded fee payments to 
barristers acting in criminal cases.

Prison reform: In recent years the prison and probation system have 
represented a catastrophic example of State failure. Substantial reforms are 
required. An increase in autonomy and accountability for prison Governors 
is necessary, alongside a reformed salary structure which recognises high-
performers and encourages them to remain in challenging operational 
roles. A reduction in the bloated and stifling bureaucracy across the Ministry 
of Justice and His Majesty’s Prison and Probation Service should urgently 
be undertaken. A reformed model of recruitment and training for prison 
officers, which recognises the full complexity of the role, is required. 
Central to any performance regime should be whether Governors are 
able to maintain a safe, drug-free prison environment which successfully 
prepares prisoners for employment on release. Through a new model for 
women in custody and on release could increase the capacity to deal with 
the most dangerous and prolific offenders. 

The Criminal Justice System is in urgent need of reform. This report 
proposes the necessary next steps to fixing this crisis.
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Summary of Recommendations

Sentencing reform

1. The Government must introduce legislation that requires Magistrates 
(extending the existing sentencing powers for Magistrates) and Crown 
Court Judges to sentence Adult ‘Hyper-Prolific Offenders’ to a minimum term 
of imprisonment of two years in custody on conviction for any further 
‘either-way’ or indictable criminal offences. 

2. For Adult ‘Hyper-Prolific Offenders’ sentenced to a minimum term of 
imprisonment, legislation should be introduced which places obligations 
on His Majesty’s Prison and Probation Service that these offenders receive 
a ‘Mandatory Individual Intervention Plan’ for the duration of their time 
in custody (for example including mandatory drug addiction treatment, 
education or skills programmes). 

3. ‘Deferred Prosecution’ programmes should be expanded to all police 
force areas under a consistent framework with an amendment to the 
Home Office Counting Rules so crimes which are dealt with through 
Deferred Prosecution can be shown as having been ‘solved’.

4. The Government should seek to expand the use of non-custodial 
sentences for non-violent offenders as an alternative to short-term prison 
sentences while also making community sentences more consequential 
for offenders. This should include setting out in legislation that:
i. There should be a presumption in favour of community-based 

sentences rather than short-term prison sentences for non-violent 
and non-prolific offenders.

ii. When sentencing offenders to a community-based sentence Judges 
and Magistrates should be required to outline in detail which 
conditions they are applying and which conditions they are not, 
and for each why they have made that decision.

iii. In all cases where a suspended sentence is given community-order 
type conditions should also be applied. 

iv. The amount of time which can be applied to unpaid work 
requirements be expanded. 

v. Home Detention Curfews should be expanded for non-violent 
prisoners who have served the vast majority of their sentence, with 
the remainder to be served in the community.

Swift justice

5. In all cases where the suspect is a prolific offender the Crown Prosecution 
Service should review the evidence under the Threshold Test – if 
necessary the Government should amend the Bail Act 1976 to enable 
this.
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Summary of Recommendations

6. In all cases which are ready to be reviewed under the Full Code 
Test the Crown Prosecution Service must revert to providing in-
custody charging advice. 

7. For non-complex cases where the suspect is not in custody or is 
on bail the timescale for the Crown Prosecution Service to provide 
advice should be reduced from 28 days to seven days. The new 
Director of Public Prosecutions should be held to account for 
achieving this within one year of his term of office commencing, 
on the 1st November 2023.

8. Combined with other recommendations in this report on a trial 
basis Magistrates Courts sentencing powers, should be increased 
to a maximum of two years in custody for a single ‘either way’ 
offence. 

9. In addition to the 15% increase in publicly-funded fees already 
secured for advocates working in the Crown Courts the Government 
should immediately apply a further increase of 10%.

Prison reform

10. An urgent review of all non-operational Ministry of Justice and His 
Majesty’s Prison and Probation Service posts should commence 
immediately. The number of non-operational posts must be 
reduced to 2018 levels, with the budget shifting to investment in 
senior operational roles.

11. The Government must extend the pay scales for senior prison 
Governors in order that that they are able to progress their career 
and renumeration while remaining in frontline operational roles.

12. The Government should introduce a clear means of appropriately 
and publicly holding the leaders of each prison to account for 
achieving the highest possible standards. This should focus on 
running a safe, drug and corruption free prison environment 
alongside a focus on the factors which lead prisoners to be more 
likely to subsequently desist from crime.

13. A widespread transformation in the recruitment and training of 
prison officers must be implemented by Government without 
delay. This must focus on the raising of standards across the 
profession to enable prison officers to deliver the sort of modern-
day prison service which has the potential to reduce reoffending 
for the most prolific offenders on release. 

14. The Ministry of Justice should accelerate the progress towards 
opening the five planned Residential Women’s Centres across the 
country. In each case they should be delivered in partnership with 
a social enterprise rooted in the local community. These Centres 
must exclusively be for female offenders. 
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The Current State of Criminal 
Justice System

The Criminal Justice System is in crisis. Policy makers should be in no 
doubt – the failings in the Criminal Justice System are putting the public 
at greater risk from crime and those who commit crime. The status quo 
across the entirety of the Criminal Justice System, including our courts, 
prisons and probation services, is nothing short of a public safety time 
bomb. 

‘Justice Delayed is Justice Denied’
The median number of days to charge a suspect has increased from 
14 days in the year to March 2016 to 44 days in the year to March 
2023.15 In most cases in England and Wales the police are responsible for 
conducting criminal investigations and the Crown Prosecution Service is 
responsible for their prosecution. Decisions about whether to prosecute 
suspects generally reside with the Crown Prosecution Service. 

The increasing delays may have several causes, including the 
increasing complexity of investigations – it cannot solely be accounted 
for by the Covid-19 pandemic. The median number of days to charge 
suspects had already reached 33 days by March 2020.16 In many cases it 
is entirely avoidable bureaucratic hurdles which are causing unnecessary 
delays before cases even reach a court room. 

The median number of days from an offence being committed to 
the decision being reached to charge or summons the suspect 
(Year to March 2016 – March 2023)17

15. Home Office, Crime outcomes in England and 
Wales 2022 to 2023, link

16. Ibid
17. Ibid

https://www.gov.uk/government/statistics/crime-outcomes-in-england-and-wales-2022-to-2023/crime-outcomes-in-england-and-wales-2022-to-2023
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The Covid-19 pandemic had an impact on Magistrates’ Courts, although 
substantial progress has been made in reducing this backlog. Once the 
decision has been taken to charge or summons a suspect all cases start in 
the Magistrates’ Court. Less serious criminal cases remain for trial in the 
Magistrates’ Court while the most serious cases move to be tried in the 
Crown Court. The number of outstanding cases in the Magistrates’ Courts 
was increasing prior to the start of the Covid-19 pandemic, from 282,245 
in September 2019 to 327,937 in March 2020 – an increase of 16.19%.18 
During the pandemic the number of outstanding cases peaked at 422,156 
in June 2020, however the number of outstanding cases has now reduced 
to 345,285 cases in June 2023.19 

The number of outstanding Magistrates’ Court cases (England & 
Wales) (March 2012 – June 2023)20

Over the last four years the number of outstanding cases in the Crown 
Courts has increased substantially. These backlogs in the Crown Courts 
are causing victims, witnesses, defendants and the public to wait, in some 
of the most serious cases, years before justice is done. In the year leading 
up to the Covid-19 pandemic, the number of outstanding cases in the 
Crown Court increased by 15.4%, from an all-time low of 32,886 in 
December 2018 to 37,964 in December 2019.21 During the pandemic, 
with courts closed or at substantially reduced capacity, the number of 
outstanding cases reached 60,688 by June 2021.22 Following a slight post-
pandemic reduction to 57,923 cases by March 2022, the number of cases 
has now increased substantially – to 64,709 in June 2023.23 This is the 
highest number of outstanding Crown Court cases ever recorded. 

The length of time cases are taking to be dealt with by the courts 
has increased substantially – to the detriment of victims, witnesses, 
defendants and the public. The Better Case Management principles set 
out since 2016 establish that cases should take no longer than six months 
from receipt in the Crown Court to the start of trial (assuming that the 
defendant pleads not-guilty). Prior to the pandemic the number of cases 

18. Ministry of Justice, Criminal court statistics 
quarterly, March to June 2023, link

19. Ibid
20. Ibid
21. Ibid
22. Ibid
23. Ibid

https://www.gov.uk/government/statistics/criminal-court-statistics-quarterly-april-to-june-2023


14      |      policyexchange.org.uk

 

The ‘Wicked and the Redeemable’

which had been outstanding for over six months had increased by 53.7%, 
from 7,031 cases in March 2019 to 10,810 cases in March 2020.24 Since 
March 2020 the number of cases which have been outstanding for over 
six months had increased by a further three-fold to 30,243 cases in 
March 2023, with a peak of 30,888 cases in December 2022.25 While the 
pandemic has substantially contributed to the failure to deal with cases in 
a timely manner it is also clear that the issues in the Crown Court pre-date 
the pandemic. 

The number of outstanding Crown Court cases (England & Wales) 
(June 2014 - June 2023)26

The Prison Service: Universities of crime?
The prison population is growing and projected to far exceed the 
prison estate’s current capacity. The last three decades have represented a 
significant increase in the number of individuals held in prison custody. In 
October 2023, the most recent data available, the prison population was 
88,225 individuals27 – an increase of 44.4% on the 61,114 individuals 
held in prison custody in 1997.28 Over this period the prison population 
rate has increased from 117 prisoners per 100,000 population to 148 – an 
increase of 26.4%. The prison population is projected to reach between 
92,250 and 105,600 individuals by November 2026.29 As of October 
2023, the maximum capacity of people who could be held in the prisons 
of England and Wales is 88,782.

The Government has announced that it plans to introduce a series of 
initial measures to ensure that the prison population does not exceed 
the current capacity. These include a presumption against short sentences 
for non-violent and non-sexual offenders, the early deportation of Foreign 
National Offenders held in English and Welsh prisons and an increase 
in the use of GPS tagging for those serving community-based sentences. 
Each are to be welcomed. These are, however, merely the necessary initial 
steps to be taken. If we are to solve the crisis that so clearly exists across 

24. Ibid
25. Ibid
26. Ibid
27. Ministry of Justice, Prison Population bulle-

tin 12th October 2023, link
28. Ministry of Justice, Offender Management 

statistics quarterly: January to March 2023, 
link

29. Ministry of Justice, Prison population projec-
tions: 2022 to 2027, link

https://www.gov.uk/government/publications/prison-population-figures-2023
https://www.gov.uk/government/statistics/offender-management-statistics-quarterly-january-to-march-2023
https://www.gov.uk/government/statistics/prison-population-projections-2022-to-2027
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the entire Criminal Justice System it is essential that further steps towards 
reform are implemented. 

The England & Wales prison population (1998 – 2023) and 
projected population (2024 – 2027)30 

Most prisoners are serving ‘determinate sentences’, where a court has 
specified how long their sentence should be. A not insignificant 11.9% 
of prisoners however are un-convicted and awaiting trial on remand.31 
The vast majority of prisoners are male, representing 96.1% of those in 
custody.32 As of August 2023 there were 456 children (between the ages 
of 10 and 17) in custody.33 13 of those children are between the ages of 
10 and 14 years old.34 

Type of Sentence (as at 30th June 2023)35 Proportion 
of Prisoners

Remand (Awaiting trial) 11.9%
Remand (Convicted and awaiting sentence) 6.2%
Less than or equal to 12 months (incl. Fine Defaulters) 4.3%
Greater than 12 months to less than four years 15.3%
Four years or more (excluding indeterminate sentences) 37.5%
Indeterminate sentences 9.9%
Recalled to Prison36 13.9%

The turnover of prisoners through the system is considerable, with 
most entering and leaving prison in less than 12 months. Half of 
those entering the prison system every year do so for a ‘short term’ of 
imprisonment (which we define as being those sentences of less than 12 
months).37 In the year to March 2023, of the 43,608 individuals sentenced 
to immediate terms of imprisonment only 7,116 of them were sentenced 
to serve more than four years in custody.38 Of those receiving immediate 
custodial sentences 31.3% were for violent, sexual, robbery or weapons 

30. Data for 1997-2022 is based on 12-month 
prison population average: Ministry of Jus-
tice, Offender Management statistics quar-
terly: January to March 2023, link; Data for 
2023 is based on Ministry of Justice, Prison 
Population bulletin 12th October 2023, link; 
Data for 2024–2026 is based on Prison Pro-
jections: Ministry of Justice, Prison popula-
tion projections: 2022 to 2027, link

31. Ministry of Justice & HM Prison and Proba-
tion Service, Offender Management Statis-
tics quarterly: January to March 2023, link

32. Ibid
33. HM Prison and Probation Service, Youth cus-

tody data: August 2023, link
34. Ibid

35. Ministry of Justice & HM Prison and Proba-
tion Service, Offender Management Statis-
tics quarterly: January to March 2023, link

36. Where a prisoner has been released ‘on li-
cence’ they are supervised by an Offender 
Manager in the community. On release, they 
receive a copy of their licence with the con-
ditions they need to adhere to. If they do not 
keep to the conditions of their licence they 
can be recalled and returned to prison.

37. Ministry of Justice & HM Prison and Proba-
tion Service, Offender Management Statis-
tics quarterly: January to March 2023, link

38. Ministry of Justice & HM Prison and Proba-
tion Service, Offender Management Statis-
tics quarterly: January to March 2023, link

https://www.gov.uk/government/statistics/offender-management-statistics-quarterly-january-to-march-2023
https://www.gov.uk/government/publications/prison-population-figures-2023
https://www.gov.uk/government/statistics/prison-population-projections-2022-to-2027
https://www.gov.uk/government/statistics/offender-management-statistics-quarterly-january-to-march-2023
https://www.gov.uk/government/publications/youth-custody-data
https://www.gov.uk/government/statistics/offender-management-statistics-quarterly-january-to-march-2023
https://www.gov.uk/government/statistics/offender-management-statistics-quarterly-january-to-march-2023
https://www.gov.uk/government/statistics/offender-management-statistics-quarterly-january-to-march-2023
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related offences; 14.9% were for drugs offences; 15.8% for fraud or theft; 
and 6.3% for the possession of weapons.39

The number of individuals sentenced to immediate terms of 
imprisonment by offence group (England and Wales) (year to 
March 2023)40

The conditions of many of our prisons are a disgrace, and in far too many 
cases are quite simply insufficiently safe and sanitary for any human’s 
habitation – whatever crimes those people may have committed. 88 
prisoners committed suicide in the year to March 2023, a 26% increase on 
the previous year.41 In the 12 months to March 2023 there were 22,319 
assaults, an increase of 11% on the previous year.42 Of those assaults 
2,654 were classified by the prison service as being ‘serious’, an increase 
of 23% on the previous year.43 Prisons are far from the ‘holiday camp’ 
environment they are often presented to be in popular discourse. Prison 
establishments are often dangerous and frightening places. 

“At more than half the adult men’s establishments we inspected this year, we 
highlighted weaknesses in measures to prevent suicide and self-harm, in-
cluding poor oversight and a lack of planning to improve outcomes. At some 
prisons there was insufficient analysis of data to understand the main causes 
of self-harm, and at others, serious incidents were not systematically investi-
gated to learn the lessons. 

Prisoners repeatedly told us that the frustration and anxiety caused by long 
periods locked up, and a lack of purposeful activity and interventions, contrib-
uted to self-harm. The poor regime also limited the quality of relationships 
between staff and vulnerable prisoners; in our survey, only 45% of prisoners 
on assessment, care in custody and teamwork (ACCT) case management said 
that they felt cared for by staff.”

HM Chief Inspector of Prisons, Annual Report 2022-202344

39. Ibid
40. Ibid
41. Ministry of Justice, Safety in Custody Statis-

tics, England and Wales, 27th July 2023, link
42. Ibid
43. Ibid
44. HM Inspectorate of Prisons, HM Chief In-

spector of Prisons Annual Report 2022-
2023, link

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1174412/safety-in-custody-q1-2023.pdf
https://www.justiceinspectorates.gov.uk/hmiprisons/wp-content/uploads/sites/4/2023/07/15.91_HMIP_HMI-Prisons_ARA-2022-23_Web-Accessible.pdf
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The management of risk within our prisons and on release is grossly 
misunderstood. Too often offenders convicted of very serious crimes but 
who are apparently ‘well-behaved’ and ‘compliant’ while in custody are 
assessed at a lower risk than they should be despite representing a very 
grave risk to the public and other prisoners. 

Despite considerable evidence on how they could be reduced, 
reoffending rates remain high. For offenders who had started a 
community order (including suspended sentences) in the most recent 
period for which data is available, the proven reoffending rate was 30.6%.45 
For those who had served a short sentence of less than 12 months the rate 
was far higher, at 55.1%.46 Overall, 25% of offenders were convicted of 
reoffending within 12 months.47 The proven rate of reoffending over the 
last decade has been fairly stable, fluctuating between 22.7% and 30.6% 
since 2010.48 Perhaps unsurprisingly, the more previous convictions a 
prisoner has, the more likely they are to then be reconvicted.49 

Percentage of offenders (England and Wales) who commit a proven 
reoffence within one year by the number of previous offences (July 
- September 2021 offender cohort)50

In too many cases prisoners are rarely able to undertake the education or 
purposeful activity which might reduce the risk of them reoffending on 
release. During 2022-23, His Majesty’s Inspectorate of Prisons conducted 
37 inspections of prisons and young offender institutions holding adult 
and young adult men. Relating to ‘purposeful activity’ only one was 
reported to be ‘Good’.51 Of the remainder, 17 establishments were rated 
‘Not sufficiently good’ and 19 were given the lowest possible rating – 
‘Poor’.52 42% of prisoners report being locked in their cell for at least 22 
hours a day, with this rising to 60% on weekends – both over double the 
proportion before the Covid-19 pandemic.53 The annual economic costs 
of reoffending are estimated to be £18.1 billion.54 The cost in the human 
suffering of victims, families and communities is surely incalculable. 

45. Ministry of Justice, Proven Reoffending Sta-
tistics Quarterly Bulletin, July to September 
2021, link

46. Ibid
47. Ibid
48. Ibid
49. Ibid
50. Ministry of Justice, Proven Reoffending Sta-

tistics Quarterly Bulletin, July to September 
2021, link

51. HM Inspectorate of Prisons, HM Chief In-
spector of Prisons for England and Wales 
Annual Report 2022-2023, link

52. Ibid
53. Ibid
54. A. Newton, X. May, S. Eames & M. Ahmad 

(2019), Economic and Social Costs of Reof-
fending: Analytical Report, Ministry of Jus-
tice, link 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1173906/PRSQ_Bulletin_July_to_September_2021.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1173906/PRSQ_Bulletin_July_to_September_2021.pdf
https://www.justiceinspectorates.gov.uk/hmiprisons/wp-content/uploads/sites/4/2023/07/15.91_HMIP_HMI-Prisons_ARA-2022-23_Web-Accessible.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/814650/economic-social-costs-reoffending.pdf
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While there are many hard working and committed public servants 
working in our prison system, the Prison Service has a prevailing 
leadership culture of low accountability and low standards. The 
administrative and bureaucratic leadership of the Ministry of Justice 
and His Majesty’s Prison and Probation Service has ballooned, while the 
number of those on the operational frontline has barely experienced any 
growth at all.55 Governors often have insufficient autonomy to make 
decisions which would lead to better and more efficiently run prisons, 
considerable improvements for prisoners and reduced risks to the public 
once prisoners are released. In particular, the centrally mandated system of 
procurement and contracting is Byzantine and ineffective. When even the 
most egregious failings are identified, it is rare that anyone is genuinely 
held to account. 

Public confidence in the Criminal Justice System 
There is a strong sense that the public believe that sentences handed 
down by the courts are too lenient. 71% of the public believe that 
sentences are too lenient with 38% of respondents believing that they are 
much too lenient.56 Based on recently published Justice Select Committee 
data, the public believe that the most important factors in sentencing 
should be protecting the public, followed by ensuring the victim feels 
they have secured justice and punishing the offender.57 

Despite the evident crisis across the Criminal Justice System this is 
a crisis which appears beyond the concern, or at least the conscious 
attention, of the vast majority of the public. In October 2020 the Ipsos 
Issues Index recorded that the public’s belief that crime, law and order 
was one of the most important issues facing the country (compared to 
other issues) was at its lowest level since 1974.58 In September 2023 only 
one percent of the public rated crime, law and order as the most important 
issue facing the country today.59

However, while the public may not consider crime, law and order 
one of the most important issues facing the country today, the public’s 
confidence in the Criminal Justice System is tenuous at best. The most 
recent available data as part of the Crime Survey of England and Wales 
(conducted during 2019/20) suggests that only half of respondents 
believe that the Criminal Justice System as a whole is effective.60 

55. Ministry of Justice, HM Prison and Probation 
Service workforce quarterly: June 2023, link 
& Ministry of Justice, Workforce manage-
ment information, link

56. Ibid
57. House of Commons Justice Select Commit-

tee, Survey of 2,057 adults in England and 
Wales (24th February to 1st March 2023), link

58. Ipsos Issues Index, September 2023, link 
59. Ibid 
60. Crime Survey of England and Wales, Confi-

dence in the criminal justice system, year 
ending March 2014, March 2018 and March 
2020, link

https://www.gov.uk/government/statistics/hm-prison-and-probation-service-workforce-quarterly-june-2023
https://www.gov.uk/government/publications/workforce-management-information-moj
https://committees.parliament.uk/writtenevidence/119614/default/
https://www.ipsos.com/sites/default/files/ct/news/documents/2023-09/ipsos-issues-index-charts-september-2023.pdf
https://www.ons.gov.uk/peoplepopulationandcommunity/crimeandjustice/adhocs/13277confidenceinthecriminaljusticesystemyearendingmarch2014yearendingmarch2018andyearendingmarch2020csew
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Public confidence in the Criminal Justice System (England & 
Wales)61

A New Approach – the Wicked and the Redeemable
Central to the purpose of the Criminal Justice System is protecting the 
public and punishing those who would do harm in our society. The 
criminal law, as laid down by Parliament, codifies the extreme limits of 
what is acceptable behaviour in our society and makes clear the sanctions 
to be imposed on those who choose to breach those limits. The courts 
make judgements and, where appropriate, impose sentences which both 
deter others and fairly meet the harms done. Swiftness and certainty should 
be at the heart of the criminal courts system. 

Prisons isolate dangerous offenders from the rest of society, 
contributing to safer homes and communities. They also punish those 
who have chosen to breach the norms of our society by depriving them of 
their liberty. People who have been sentenced to terms of imprisonment 
have often caused the most awful harm to others in society. They 
have broken lives, destroyed families, deprived victims and damaged 
communities. There is a moral imperative that in such circumstances they 
be punished. 

But while prisons may work in one sense, in that they isolate and 
punish, in others they do not. To balance justice and mercy the Criminal 
Justice System should be a place where redemption is possible. Currently, 
for too many, it is not. There are those who, whatever resources and 
opportunities they are given, will break the rules and norms our society 
holds dear. For those, the Wicked, it is entirely right that they are subjected 
to extended periods of imprisonment, isolated from society. The vast 
majority of those who pass through the Criminal Justice System however, 

61. Ibid
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if given the opportunity, are capable of leading moral and productive lives. 
For them, the Redeemable, a new approach which enables new opportunities 
must be given. 

We should be under no illusions that the Criminal Justice System 
is now failing in its primary duty to keep the public safe. In protecting 
the public from the Wicked, the Criminal Justice System must be a bulwark 
against Thucydides’ assertion that the “strong do what they can and the 
weak suffer what they must”. For the majority who are Redeemable, the 
Criminal Justice System must also be, as Winston Churchill argued, a place 
where it is possible to find ‘the treasure in the heart of every man’.
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The Policy Proposals

1. Sentencing reform

1.1. A mandatory sentence of imprisonment for the most prolific 
offenders on conviction
The vast majority of citizens and visitors to the United Kingdom follow 
the law and go about their lives without committing crime. However, 
there is a cohort of individuals who, through their particularly prolific 
campaigns of violence and criminality, cause their victims untold misery 
and prevent the public from being able to live safely in their homes and 
in their communities. There can be no doubt of the substantial harm these 
individuals cause. 

5.89 million people were convicted of a criminal offence in the courts 
of England and Wales between 2000 and 2021. Of them, 243,000 are 
categorised as being ‘Adult Prolific Offenders’. On average these ‘Adult Prolific 
Offenders’ commit eight times as many offences per offender (20.13 
offences) compared to non-prolific offenders (2.49 offences).62 Although 
they represent only a small minority of offenders (only nine percent), 
prolific offenders receive nearly half of criminal sentences (10.5 million) 
and just over half of all convictions (52%).63 They are most likely to have 
started their criminal career with convictions for theft (shoplifting) with 
many going on to commit very serious offences.64 

62. Ministry of Justice, Prolific Offenders: Up-
date on the characteristics of prolific offend-
ers, 2000-2021, link

63. Ibid 
64. Ibid

https://www.gov.uk/government/statistics/characteristics-of-prolific-offenders-2000-2021
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The ‘Adult Prolific Offender’ Cohort65

Analysis of the Police National Computer shows that between the years 2000 
and 2021 there were 5.89 million individuals who were convicted or cautioned 
for a criminal offence in England and Wales.

The Ministry of Justice defines individuals as ‘Adult Prolific Offenders’ who are 
21 years and older and have had a total of 16 or more previous convictions or 
cautions, with 8 or more convictions or cautions committed since the age of 21. 

Of those 5.89 million people, four percent of them (243,202 individuals) meet 
the definition of ‘Adult Prolific Offender’, as defined by the Ministry of Justice.

They are overwhelmingly male (90.3%). Black people are over-represented 
in the cohort compared to the population as a whole (7.5% compared to four 
percent of the population) as are white people (88.6% compared to 81.8% of 
the population). 

Although they represent only a small minority of the offenders (9%), prolific 
offenders (both adult and juvenile offenders) represent nearly half of sentencing 
occasions – 10.5 million sentences and just over half of all convictions (52%).

Prolific offenders overall commit 8 times as many offences per offender (20.13 
offences) compared to non-prolific offenders (2.49 offences). 

Number of previous convictions for offenders cautioned or 
convicted for an ‘either-way’ offence (Year to December 2022)66

The ‘Hyper-Prolific Offender’ Cohort
Within the ‘Adult Prolific Offender’ group are a smaller group that we call 
‘Hyper-Prolific Offenders’. These are individuals who have accumulated at least 
45 previous convictions in their lifetime. Individuals falling into this category 
were convicted or cautioned of an ‘either-way’67 or indictable offence on 9,668 
occasions in the year to December 2022.68 

Despite the astonishingly negative impact this relatively small group of 
individuals have in communities, on 52.7% of occasions they were not 
sentenced to a term of imprisonment.69 Remarkably, despite already having 
at least 46 previous convictions 1.1% of ‘Hyper-Prolific Offenders’ received a 
police caution and 6.9% are discharged on conviction without any substantive 
punishment.70 

65. Ibid

66. Ministry of Justice, First time entrants (FTE) 
into the Criminal Justice System and Of-
fender Histories: year ending December 
2022, link

67. ‘Either-way’ offences are those which can ei-
ther be tried ‘summarily’ in the Magistrates 
Court or on ‘indictment’ in the Crown Court. 
They include Burglary, Actual Bodily Harm 
or Possession With Intent to Supply Drugs

68. Ministry of Justice, First time entrants (FTE) 
into the Criminal Justice System and Of-
fender Histories: year ending December 
2022, link

69. Ibid
70. Ibid

https://www.gov.uk/government/statistics/first-time-entrants-fte-into-the-criminal-justice-system-and-offender-histories-year-ending-december-2022
https://www.gov.uk/government/statistics/first-time-entrants-fte-into-the-criminal-justice-system-and-offender-histories-year-ending-december-2022
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Type of Disposal on Conviction ‘Hyper-Prolific Offender’ Disposal 
(%)71

Caution 1.1%
Absolute Discharge 0.3%
Conditional Discharge 6.6%
Fine 13.3%
Community Penalty 11.3%
Suspended Sentence 10.7%
Immediate Custodial Sentence 47.3%
Other 0.4%

Case Study: A ‘Hyper-Prolific Offender’
Name: Craig Nicholson72

Location: Gateshead

Date: June 2023

Offence: 9 charges of theft and 1 charge of attempted theft 

Previous convictions include: 343 previous convictions 

Sentence: 24 months community order, fined £100 and given a two-year 
Criminal Behaviour Order 

Case Study: A ‘Hyper-Prolific Offender’

Name: Warren Russell73

Location: Isle of Wight

Date: December 2022

Offence: 7 counts of theft

Previous convictions include: 115 convictions, the majority of which are for 
shoplifting

Sentence: 8 weeks imprisonment suspended for 12 months

Case Study: A ‘Hyper-Prolific Offender’
Name: Carey Lyons74

Location: Belfast

Date: February 2023

Offence: 15 charges of possessing indecent images of children - 359 indecent 
images of children and a further 160 ‘prohibited’ images.

Previous convictions include: Almost 100 previous convictions over the last 
50 years including indecent assaults on female and male children in 1973, 
previous convictions for possession of indecent images in 2000, 2005, 2013 
and 2017; Breach of licence for sex offences and breaching the terms of a 
Sexual Offenders Prevention Order in 2008, 2018 and 2021

Sentence: Two and a half years imprisonment suspended for three years

In every case these individuals have been through the Criminal Justice 
System on many occasions. The reasons and motivations behind their 

71. For ‘Hyper-Prolific Offenders’ for the Year to 
December 2022: Ministry of Justice, First 
time entrants (FTE) into the Criminal Justice 
System and Offender Histories: year ending 
December 2022, link

72. Chronicle Live, 23rd June 2023, link
73. IslandEcho, 12th December 2022, link
74. Belfast Telegraph, 19th February 2023, link

https://www.gov.uk/government/statistics/first-time-entrants-fte-into-the-criminal-justice-system-and-offender-histories-year-ending-december-2022
https://www.chroniclelive.co.uk/news/north-east-news/gateshead-serial-thief-343-previous-27177980
https://www.islandecho.co.uk/prolific-shoplifter-warren-russell-escapes-jail-time-once-more/
https://www.belfasttelegraph.co.uk/sunday-life/news/one-of-nis-worst-sex-fiends-holds-hand-up-to-new-raft-of-charges/1515112915.html
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offending behaviour may well be complex, but it is the wider public and 
the victims of these offenders that are suffering as a result. A more robust 
approach to dealing with these most prolific offenders, which reflects the 
combined totality of their offending, is required. 

To give the public a respite from the criminal behaviour of the most 
prolific offenders, a mandatory minimum term of two-years imprisonment 
for individuals who meet the threshold of becoming an Adult ‘Hyper-Prolific 
Offender’ should be applied on conviction. 

Judges and Magistrates should be required to impose this mandatory 
minimum sentence, which must be served in its entirety in custody, 
without any option for early release. This term of imprisonment should 
be applied immediately on conviction with the sentence able to be given 
in both the Magistrates and Crown Courts. 

In cases where a defendant is being convicted of multiple offences on 
a single occasion, only a single two-year term of imprisonment would 
be applied. In cases where a defendant is convicted of further offences 
when they are already serving a two-year sentence under this provision, a 
further sentence should not be applied. 

The precise definition of the offenders who are to be included within 
this provision will require very careful and precise drafting by legislators. 

A series of protections should be implemented to ensure that while 
this provision impacts the most prolific offenders it is balanced with 
maintaining appropriate levels of judicial independence and preventing 
wholly unjust outcomes.

Firstly, that while all previous criminal convictions obtained as an adult 
in the courts of England and Wales should ‘count’75 for the purposes of 
defining an individual’s previous offending in making them an Adult 
‘Hyper-Prolific’ offender, only conviction for a further ‘either-way’ or indictable 
offence should trigger the provision.  

Secondly, to prevent a wholly unjust outcome, any new provision for the 
most prolific offenders should reflect existing similar statutory provisions. 
Section 315 of the Sentencing Act 2020 provides that those convicted of 
repeated possession of offensive weapons and pointed or bladed articles 
should be sentenced to a minimum term of imprisonment, with those 
over the age of 21 years the term of imprisonment is six months. 

75. This would not however include convictions 
which have not been obtained as a result of a 
court hearing – for example police cautions, 
Fixed Penalty Notices and other similar dis-
posal mechanisms would be excluded. 
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Section 315 Sentencing Act 202076

(1) This section applies where—

(a) an offender is convicted of an offence (the “index offence”) under—

(i) section 1(1) of the Prevention of Crime Act 1953 (carry-
ing offensive weapon without lawful authority or reasonable 
excuse),

(ii) section 139(1) of the Criminal Justice Act 1988 (having arti-
cle with blade or point in public place), or

(iii) section 139A(1) or (2) of that Act (having article with blade 
or point or offensive weapon on education premises),

(b) the offence was committed on or after 17 July 2015, and

(c) when the offence was committed, the offender—

(i) was aged at least 16, and

(ii) had at least one relevant conviction.

(2) The court must impose an appropriate custodial sentence unless the court 
is of the opinion that there are particular circumstances which—

(a) relate to the offence, to the previous offence or to the offender, and

(b) would make it unjust to do so in all the circumstances.

Over the last 7 years, in around a third of these cases related to repeated 
possession of an offensive weapon or bladed article, Judges and Magistrates 
have elected not to imprison the defendant.77 This is expressly permitted 
under the legislation and acts as a barrier to ensure that defendants are not 
imprisoned in cases where it would be wholly unjust. A similar approach 
should be taken in relation to the mandatory imprisonment of Adult ‘Hyper-
Prolific’ offenders under any new sentencing provision. 

Year 
Ending

Absolute/ 
Conditional 
Discharge

(%)

Fine
(%)

Community 
Penalty

(%)

Suspended 
Sentence

(%)

Immediate 
Custody

(%)

Other
(%)

2017 1 1 6 21 67 3

2018 0 1 5 19 70 4

2019 0 1 6 18 72 3

2020 0 1 6 18 72 3

2021 1 1 8 21 66 3

2022 0 1 8 22 64 4

2023 0 1 6 23 64 6

While imprisoning the most prolific offenders for a minimum period may 
well bring a period of respite from their offending behaviour for the public, 
it is essential that during this time other potential benefits are realised. Up 
to 50% of the prison population are believed to be functionally illiterate78 
and 50% are believed to be addicted to drugs.79 Both factors are heavily 
weighted to the most prolific offenders. 

76. Section 315 Sentencing Act 2020, link

77. Ministry of Justice, Knife and Offensive 
Weapon Sentencing Statistics: January to 
March 2023, link

78. HM Inspectorate of Prisons & OFSTED, Pris-
on education: a review of reading education 
in prisons, 22nd March 2022, link

79. Ministry of Justice, Press release, ‘Addiction 
crackdown sees huge rise in prisoners get-
ting clean’, 10th February 2023, link

https://www.legislation.gov.uk/ukpga/2020/17/section/315/enacted
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During their two-year mandatory prison sentence period it is essential 
that prisoners are not merely warehoused away from society. They must be 
given every possible opportunity to access the services and opportunities 
which are known to reduce the likelihood of reoffending on release. At a 
minimum, for those that require them, prisoners must have access to drug 
and alcohol addiction treatment services and access to education and skills 
development opportunities. 

Prolific offenders are clearly at high risk of reoffending on release 
without appropriate interventions being utilised during their time in 
custody. Prison and probation leaders must therefore be required by law, 
and then held to account, for delivering these services to this particular 
prison population. This two-year sentence must be used as an opportunity 
to break the cycle of reoffending for these offenders once and for all. 

Recommendation: The Government must introduce legislation that 
requires Magistrates (extending the existing sentencing powers for 
Magistrates) and Crown Court Judges to sentence Adult ‘Hyper-Prolific 
Offenders’ to a minimum term of imprisonment of two years in custody 
on conviction for any further ‘either-way’ or indictable criminal 
offences.

Recommendation: For Adult ‘Hyper-Prolific Offenders’ sentenced to a 
minimum term of imprisonment, legislation should be introduced 
which places obligations on His Majesty’s Prison and Probation Service 
that these offenders receive a ‘Mandatory Individual Intervention 
Plan’ for the duration of their time in custody (for example including 
mandatory drug addiction treatment, education or skills programmes). 

1.2 An expansion of ‘Deferred Prosecution’ programmes for non-
violent and non-prolific offenders
There is an increasing body of evidence to suggest that alternatives to 
formal prosecution may, for some offenders, lead to reduced offending, 
be more cost effective and maintain the confidence of victims and the 
public. By dealing with offenders outside of the courts system this could 
also have the effect of substantially reducing the flow of cases to the Crown 
Prosecution Service and through into the criminal courts in order that the 
formal Criminal Justice System can focus on more serious offending and 
prolific offenders. 

Their use however has been progressively decreasing over the last 
decade. In 2012 there were 368,043 Out Of Court Disposals (OOCDs) 
issued by police in England and Wales, representing 19.9% of offenders 
who were prosecuted or dealt with by OOCD.80 By 2022 that number had 
reduced to 204,289 OOCDs, representing 14.6% of those prosecuted or 
dealt with by OOCD.81

80. Ministry of Justice, Criminal Justice System 
statistics quarterly: December 2022, link

81. Ibid 

https://www.gov.uk/government/statistics/criminal-justice-system-statistics-quarterly-december-2022
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The number of and proportion of offences dealt with by Out Of 
Court Disposals in England and Wales (2012 to 2022)82
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One of the most promising forms of ‘Out Of Court Disposal’ appears to 
be the use of ‘Deferred Prosecutions’. Under these arrangements, once the 
police have completed an investigation, under a ‘Deferred Prosecution’ 
the police pause a prosecution if the offender agrees to undergo a series 
of diversionary or restorative activities, which if successfully completed 
results in ‘no further action’ being taken against them. 

Under the Metropolitan Police’s Turning Point programme, which 
has been operating in North-West London since 2017, lower-harm 
non-prolific offenders who, based on their offence and any previous 
offending were unlikely have incurred a custodial sentence (based on 
the relevant Sentencing Guidelines) were offered a four-month police-
supervised contract as an alternative to immediate prosecution.83 These 
contracts applied a range of potential conditions with a focus on making 
restoration to victims, rehabilitative activities and conditions to prohibit 
certain activities. These are tailored to tackle the individual’s root causes 
of offending and to make restoration to the victim. Offenders’ compliance 
with the conditions were overseen by an offender manager. 

To be eligible offenders must meet strict criteria – only those who had 
committed less serious offences and those who were not repeat offenders 
were eligible. Some types of offending were automatically excluded 
from the programme, including sexual offences against children, partner 
domestic abuse and the use of a firearm, knife or weapon. Unlike all other 
out-of-court disposals, eligibility for the programme does not require 
a formal admission of guilt. Successful completion of the conditions 
of the contract result in ‘no further action’ being taken, and therefore 
no criminal record for the offender. Those who declined to participate, 
failed to adhere to the contract conditions or continued to offend were 
immediately prosecuted for the original offence. 

Initial results from young people joining the programme went on 
to receive 58% fewer criminal charges than those who were charged 
or received a police caution – a significant reduction in the likelihood 82. Ibid

83. K. Harber & E. Neyroud (2022), Turning Point 
(NW London): Interim Findings Report 
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of reoffending. Notably there was no detrimental impact on victim 
satisfaction. A predecessor programme in the West Midlands showed a 
reduction of harmful reoffending by 36%.84

The sense that ‘Deferred Prosecutions’ are in some way a ‘soft on 
crime’ option appears to be without merit. Remarkably, the conditions 
which offenders are required to abide can be so stringent that some 19.5% 
of those offered the ‘Deferred Prosecution’ option declined because they 
felt that the conditions were more stringent that anything a court might 
apply on conviction.85 

The theoretical basic for using ‘Out Of Court Disposals’ is based on 
Deterrence theory: certainty (that a suspect will be caught and punishment 
imposed), celerity (that it will be imposed quickly) and severity (that it 
will be serious enough to put off other potential offenders).86 ‘Deferred 
Prosecutions’ have the potential to contribute to all three in a way that 
currently some traditional prosecutions, with the potential delays in 
obtaining charging decisions from the Crown Prosecution Service and 
uncertain sentencing decisions with magistrates, may well not. 

Of the 43 territorial ‘Home Office’ police forces of England and Wales 
only a small number have ‘Deferred Prosecution’ programmes operating. 
A key barrier to increased adoption appears to be that where offences are 
successfully dealt with through ‘Deferred Prosecution’ the crime is not 
formally recorded as having been ‘solved’.87 This simple change could 
lead to the approach being more attractive to police forces.  

The level of investment to expand the roll-out of ‘Deferred Prosecution’ 
would be moderate (estimated at an annual spend of £10 million for 
expansion across London) and could be offset by a far more significant 
saving to the courts budget by the programmes’ widespread roll-out. 

Recommendation: ‘Deferred Prosecution’ programmes should be 
expanded to all force areas under a consistent framework with an 
amendment to the Home Office Counting Rules so crimes which are 
dealt with through ‘Deferred Prosecution’ can be shown as having 
been ‘solved’.

1.3 Expanding the use of non-custodial sentences for non-violent 
offenders making them more consequential as an alternative to 
short-term prison sentences
There is substantial evidence which indicates that community-based 
punishments are associated with a lower likelihood of offenders reoffending 
on release compared to similar offenders who receive short-term prison 
sentences (those sentences of less than 12 months in custody).88 For 
offenders who had started a community order (including suspended 
sentences) in the most recent period for which data is available, the proven 
reoffending rate was 30.6%.89 For those who had served a short sentence 
of less than 12 months the rate was far higher, at 55.1%.90 Overall, 25% of 
offenders were convicted of reoffending within 12 months.91 The proven 
rate of reoffending over the last decade has been fairly stable, fluctuating 
between 22.7% and 30.6% since 2010.92 Perhaps unsurprisingly, the 

84. Ibid
85. Ibid
86. J. Abramovaite, S. Bandyopadhyay, S. Bhat-

tacharya, & N. Cowen (2023), Classical 
deterrence theory revisited: An empirical 
analysis of Police Force Areas in England 
and Wales, European Journal of Criminolo-
gy, 20(5), pp. 1663-1680, link

87. The offence is recorded under Home Office 
Counting Rule (HOCR) ‘Outcome 22’ not-
ing that formal sanction is not appropriate 
because diversionary activity has been un-
dertaken.

88. G. Eaton & A. Mews (2019), The impact of 
short custodial sentences, community or-
ders and suspended sentence orders on re-
offending, Ministry of Justice, link

89. Ministry of Justice, Proven Reoffending Sta-
tistics Quarterly Bulletin, July to September 
2021, link

90. Ibid
91. Ibid
92. Ibid

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/814177/impact-short-custodial-sentences.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1173906/PRSQ_Bulletin_July_to_September_2021.pdf
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more previous convictions a prisoner has, the more likely they are to then 
be reconvicted.93

In addition to reducing the risk of reoffending there are also substantial 
potential financial benefits to an increase in community-based penalties. 
Prisons expenditure is estimated by the Ministry of Justice at £47,434 per 
prisoner per year,94 while the average annual cost to supervise an individual 
in the community is only £3,550 per person (based on 2018/19 data).95 
There have been numerous previous efforts to reduce the number of short 
sentences, most recently in 2019.96 Given the wealth of evidence available 
relating to short sentences and their alternatives, that these efforts faltered 
is deeply unfortunate. 

Types of Sentence
The Sentencing Council for England and Wales sets guidelines for the courts to 
follow in determining the sentence for a convicted offender. The main sentenc-
ing options are: 

Absolute Discharge: No further action is taken, although the offender will re-
ceive a criminal record. 

Conditional Discharge: No further action is taken, unless a further offence is 
committed by the offender during a specified period of time determined by the 
court (less than three years). If they reoffend during the specified time peri-
od they can also be sentenced for the original offence. An offender receives a 
criminal record.

Fine: Magistrates Courts can apply a fine of up to £5,000. The Crown Courts 
can levy an unlimited fine. An offender receives a criminal record. 

Community sentences: A series of activities which an offender is required to 
undertake, under supervision from the Probation Service, following conviction. 
An offender receives a criminal record. Should the offender breach the condi-
tions of the sentence various sanctions can apply, including resentencing the 
offender or applying additional conditions. 
Suspended Imprisonment: The Judge or Magistrate has determined that the 
threshold for a custodial sentence has been reached, but has also decided 
that the offender should be given the opportunity to serve the sentence in 
the community. The same conditions as those used for community sentences 
can be applied. Should the offender breach the conditions of the sentence the 
suspension can be revoked and the offender be sent to custody. An offender 
receives a criminal record.

Immediate Imprisonment: The sentence imposed by the court represents the 
maximum amount of time that the offender will remain in custody. In most cases 
they may be entitled to be released on ‘licence’ from prison part-way through 
their sentence to serve the remainder in the community. An offender receives 
a criminal record.

That an individual may be more likely to reoffend is not on its own 
sufficient reason for short-term prison sentences not to be applied in 
appropriate cases. Section 57 of the Sentencing Act 2020 sets out the 
purpose of sentencing an adult offender once they have been found guilty 
of a criminal offence by a court of law.97 These are:

93. Ibid
94. Ministry of Justice, Costs per place and costs 

per prisoner by individual prison, 9th March 
2023, link

95. N. Mutebi & R. Brown (2023), The use of short 
prison sentences in England and Wales, 27th 
July 2023, UK Parliament, link

96. Ministry of Justice (2019), Smarter sentenc-
es, safer streets: David Gauke speech, link

97. Section 57, Sentencing Act 2000, link

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1140557/costs-per-place-and-costs-per-prisoner-2021-to-2022-summary.pdf
https://researchbriefings.files.parliament.uk/documents/POST-PB-0052/POST-PB-0052.pdf
https://www.gov.uk/government/speeches/smarter-sentences-safer-streets
https://www.legislation.gov.uk/ukpga/2020/17/section/57/enacted
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• the punishment of offenders;
• the reduction of crime (including its reduction by deterrence);
• the reform and rehabilitation of offenders;
• the protection of the public; and
• the making of reparations by offenders to persons affected by their 

offences. 

It is entirely legitimate for individuals who have been convicted of 
criminal offences to be sentenced to a term of imprisonment for reasons of 
punishment or to protect the public. This is particularly the case for those 
convicted of offences of violence, sex offenders and individuals who are 
prolific offenders. However, wherever possible for non-violent and non-
prolific offenders, given the reduced likelihood of future reoffending and 
the substantial potential cost savings, community-based penalties should 
in most cases be the favoured option. 

Key to retaining public confidence in community-based penalties 
is that they must not be seen as a ‘soft’ option – the consequences for 
offenders must be significant, with those consequences also contributing 
to offenders being less likely to offend in the future rather than more 
likely. The penalty for breaching a community-based sentence must be 
severe. 

Types of Community Sentences
There are thirteen conditions which can be applied to a Community Sentence 
on conviction: 

• Unpaid work or ‘Community Payback’ (of up to 300 hours) such as 
removing graffiti, clearing wasteland or decorating public spaces.

• Undertaking a Rehabilitation Activity Requirement such as attending 
a course of training or education.

• Taking part in a programme to help change offending behaviour, such 
as a specialist programme for domestic abuse perpetrators or sexual 
offenders.

• Being forbidden to take part in particular activities, such as attending 
a football match.

• Abiding by a curfew requiring the offender to be in a particular place 
at certain times, often monitored electronically via ‘electronic tagging’ 
– the maximum length of curfew is 20 hours per day and a combined 
112 hours per week. 

• An exclusion requirement, which means not being allowed to go to 
specific locations.

• Being obliged to live at a particular address, such as an approved 
premises or private address.

• Being prohibited from travelling overseas.
• Undergoing a programme of treatment which can include: mental 

health treatment, drug rehabilitation, alcohol treatment, or alcohol 
abstinence and monitoring.

Despite their potential effectiveness in reducing reoffending and the 
considerable cost savings compared to sentencing someone to prison, 
the proportion of offenders being sentenced to community penalties has 
fallen substantially. Over the last decade the proportion sentenced to a 
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community-based penalty has fallen from 12.3% of offenders in the year 
to December 2012 to 6.6% in the year to December 2022.98 

The proportion of offenders sentenced to a community sentence, 
immediate custody or a suspended sentence (2012 – 2022)99

Although at the end of March 2023 only 5.3% of all non-remand prisoners 
were in custody for short-term sentences (less than 12 months) some 
69.6% of non-remand prisoners arriving in prison in the year to March 
2023 had been sentenced to short-term sentences (less than 12 months).100 
This suggests that while those receiving short-term sentences make up 
a small minority of the prison population, they make-up a significant 
proportion of the turnover of those entering and leaving prison.

Given the apparent financial and rehabilitative benefits of community-
based sentences, there would be value in reversing their declining trend for 
non-violent offenders. This would also require a substantial improvement 
in the ability of the Probation Service to deliver the necessary levels of 
supervision of offenders in the community.

Recommendation: The Government should seek to expand the use of 
non-custodial sentences for non-violent offenders as an alternative to 
short-term prison sentences while also making community sentences 
more consequential for offenders. This should include setting out in 
legislation that:

i. There should be a presumption in favour of community-based 
sentences rather than short-term prison sentences for non-
violent and non-prolific offenders.

ii. When sentencing offenders to a community-based sentence 
Judges and Magistrates should be required to outline in detail 
which conditions they are applying and which conditions 
they are not, and for each why they have made that decision: 
When applying a community-based sentence to a convicted 
offender, Magistrates and Judges must consider the full range of 

98. Ministry of Justice, Criminal Justice System 
statistics quarterly: December 2022, link

99. Ibid
100. Ministry of Justice, Offender Management 

statistics quarterly: January to March 2023, 
link

https://www.gov.uk/government/statistics/criminal-justice-system-statistics-quarterly-december-2022
https://www.gov.uk/government/statistics/offender-management-statistics-quarterly-january-to-march-2023
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punitive, rehabilitative and restorative options available. As part 
of the sentencing hearing in court Judges and Magistrates must 
be required to articulate, in relation to each of the 13 possible 
requirements for a community-based punishment, whether they 
are applying that condition or not and why they have made such 
a decision. There should be a presumption in favour of applying 
any conditions which would likely contribute to reducing the 
likelihood of those convicted from offending again in the future. 
There should be a presumption that cases offenders are subject to 
electronic monitoring.

iii. In all cases where a suspended sentence is given community-
order type conditions should also be applied: All suspended 
sentences should have conditions applied from the options 
available for community-based sentences. 

iv. The amount of time which can be applied to unpaid work 
requirements be expanded: Currently the maximum number of 
hours of unpaid work is 300 hours to be completed within 12 
months. This should be doubled to 600 hours – by increasing the 
punitive elements of community-based sentences this will widen 
the band of offenders who are eligible for them rather than short-
term sentences.

v. Home Detention Curfews should be expanded for non-violent 
prisoners who have served the vast majority of their sentence, 
with the remainder to be served in the community. Currently 
prisoners serving a sentence of four years or less may be eligible to 
spend their last 180 days under a curfew at a suitable and verified 
address. This should be extended to appropriate prisoners serving 
longer sentences. 
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2. Swift justice

2.1 Stripping away unnecessary barriers to swiftly charging prolific 
offenders
The impact of excessive delays within the Criminal Justice System is 
considerable. Public safety is compromised while those guilty of offences 
remain in our communities rather than in custody. Victims often report 
being unable to move on in the aftermath of an offence, until their case 
has been heard in court.101 For defendants seeking to clear their name 
they have the spectre of a trial hanging over them, potentially for many 
months and years. Changes in recent years, to how decisions are reached 
on whether to charge suspects are leading to all of these outcomes. 

In most cases in England and Wales the police are responsible for 
conducting criminal investigations and the Crown Prosecution Service is 
responsible for their prosecution. Decisions about whether to prosecute 
suspects in the simplest of cases can be made by the police, and in anything 
other than the simplest of cases charging decisions generally reside with 
the Crown Prosecution Service.

The process to be followed by Crown Prosecutors in making charging 
decisions is outlined in the ‘Charging (The Director’s Guidance) - sixth edition’102 
often referred to as ‘DG6’. Crown Prosecutors are required to make 
a decision based on either the Full Code Test, where all of the relevant 
evidence and material has been collected by the police, or the Threshold 
Test, where there is still evidence or material to be collected but there 
are circumstances which mean that the Crown Prosecutor must make a 
decision at an earlier stage. 

Full Code Test
Stage 1: The Evidential Stage

Is there enough evidence to provide a realistic prospect of conviction against 
each suspect on each charge? Considering the evidence and material as a 
whole is it more likely that a court or jury would convict the defendant of the 
charge after hearing the evidence, or that they would acquit them?

If the Evidential Stage is met then the prosecutor must move on to Stage Two.
Stage 2: Public Interest Stage

Is it in the public interest for each individual on each charge to be prosecut-
ed? The prosecutor must balance the factors for and against prosecution 
carefully and fairly. 

The factors that may affect the decision include:
- seriousness of the offence;
- suspect’s level of culpability;
- circumstances of and harm caused to the victim;
- if the suspect is under 18 at the time of the offence;
- impact on the community;
- whether prosecution is a proportionate response; and
- whether sources of information or national security could be harmed.

101. P. Rosetti (2015), Waiting for Justice: how 
victims of crime are waiting longer than ever 
for criminal trials, Victim Support, link

102. Charging (The Director’s Guidance) - sixth 
edition, December 2020, issued by the Di-
rector of Public Prosecutions under the 
provisions of section 37A of the Police and 
Criminal Evidence Act 1984, link

https://www.victimsupport.org.uk/wp-content/uploads/documents/files/Victim%20Support%20Waiting%20for%20Justice%20report.pdf
https://www.cps.gov.uk/legal-guidance/charging-directors-guidance-sixth-edition-december-2020-incorporating-national-file
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Threshold Test
Where a suspect currently in police custody presents a substantial risk if they 
were released, but not all of the evidence is yet available, a prosecutor can 
make a preliminary assessment of the evidence under the Threshold Test. 

There are strict criteria for applying the Threshold Test, all of which must be 
met: 

1. Insufficient evidence is currently available to apply the evidential stage 
of the Full Code Test.

2. There are reasonable grounds to believe that further evidence will be-
come available.
3. The seriousness or circumstances of the case justify making an immediate 
charging decision.

4. There are substantial grounds under the Bail Act 1976103 to detain the 
suspect in custody after charge and an application to withhold bail can 
properly be made at court by a prosecutor.

When considering the evidence under the Threshold Test, the prosecutor 
must establish if there is a reasonable suspicion that the suspect has commit-
ted the offence and whether further evidence can be obtained to provide a re-
alistic prospect of conviction. The public interest test must also be met. 

During the early stages of the Covid-19 pandemic, in order to manage 
the flow of cases into their systems, the Crown Prosecution introduced an 
‘Interim CPS Charging Protocol – Covid-19 crisis response’.104 

Historically, where the suspect was:

• in police custody, and
• suitable to be bailed (so the Threshold Test as outlined above was 

therefore not applicable), and
• the police had completed their investigation, 

the Crown Prosecution Service would consider there and then whether the 
suspect should be charged or not under the ‘Full Code Test’. 

Under the Transforming Summary Justice protocols, introduced in 
June 2015, the suspect would then be bailed for their first appearance at 
Magistrates Court within 14 days for those anticipated to be pleading guilty 
and 28 days for those anticipated to be pleading not guilty.105 Historically, 
under previous arrangements, it was even possible for suspects to be 
bailed from the police station having been charged to appear at their first 
Magistrates Court hearing within a week.   

The Crown Prosecution Service’s Interim Covid-19 Protocol however 
now requires that in all cases that, unless the suspect is suitable to be dealt 
with under the Threshold Test, the suspect be bailed for a minimum of 
28 days in order that a prosecutor’s advice can be obtained.106 Once the 
advice is obtained and the suspect charged they must then be bailed to 
Magistrates Court for 14 days for an anticipated guilty plea and 28 days for 

103. Under the Bail Act 1976 under normal cir-
cumstances a person may only be denied bail 
if there are substantial grounds for believing 
that a defendant would fail to surrender to 
custody, commit further offences, interfere 
with witnesses or obstruct the courts of 
justice. 

104. Crown Prosecution Service, Interim CPS 
Charging Protocol – Covid-19 crisis re-
sponse, link

105. Her Majesty’s Crown Prosecution Service 
Inspectorate, Transforming Summary Jus-
tice: An early perspective of the CPS contri-
bution, February 2016, link

106. Crown Prosecution Service, Interim CPS 
Charging Protocol – Covid-19 crisis re-
sponse, link

https://www.cps.gov.uk/sites/default/files/documents/legal_guidance/Interim-CPS-Charging-Protocol-Covid-19-crisis-response.pdf
https://www.justiceinspectorates.gov.uk/hmcpsi/wp-content/uploads/sites/3/2016/02/TSJ_thm_Feb16_rpt.pdf
https://www.cps.gov.uk/sites/default/files/documents/legal_guidance/Interim-CPS-Charging-Protocol-Covid-19-crisis-response.pdf
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an anticipated not guilty plea. As a result this has extended the timescales 
for a suspect’s first appearance at Magistrates Court to a minimum of 42 
days for a guilty plea and 56 days for a not guilty plea. 

The overall result of the change in how the CPS approach charging 
decisions means that while under historic regimes suspects could be 
charged and appear in court within a week, now the same suspect may 
well not appear in court for over two months or more. 

Indefensibly, as of August 2023, some two years after almost all legal 
limits on social contact were removed the Crown Prosecution Service 
continued to use the ‘Interim CPS Charging Protocol’. The average time the 
Crown Prosecution Service takes to charge suspects from first receiving the 
case file from the police has increased substantially over recent years. 107 In 
the quarter to June 2019 Crown Prosecution Service took 27.31 days from 
receiving the case file to deciding to charge, increasing to 43.76 days in 
the quarter to March 2023 – an increase of 60.2% over the period.108 Even 
for cases where victims are at most risk, domestic abuse cases, the length 
of time to charge suspects has increased. In the quarter to June 2019 this 
was 12.02 days, increasing to 24.8 days for the quarter to March 2023. 
This increase of 106.3%, more than doubling the time it takes to charge 
domestic abuse suspects, represents nothing less than an utterly abysmal 
failure on the part of prosecuting authorities.109

Average number of days from the police first providing a case 
file to the Crown Prosecution Service to the date the Crown 
Prosecution Service decide to charge the suspect (England & 
Wales by quarter)110 

The impact of continuing to apply protocols introduced during the 
Covid-19 pandemic has been substantial – on the swiftness of justice for 
victims, suspects and the public. The Crown Prosecution Service is in 
the process of updating its charging protocol, but is intending to retain 
the system of bailing most cases to obtain charging advice. In doing so 
the Crown Prosecution is delaying justice, increasing the likelihood that 

107. The average timeliness of the decision to 
charge is a calculation of the average num-
ber of calendar days elapsed between the 
first submission of a case by the police, to the 
date on which the last decision was made to 
charge.

108. Crown Prosecution Service, Quarterly Data 
Summaries, link 

109. Ibid
110. Ibid

https://www.cps.gov.uk/publication/cps-quarterly-data-summaries
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victims and witnesses disengage from the court process, and increasing 
the potential for reoffending by suspects and putting the public at risk. It 
must be reversed for all offenders. 

The approach of the Crown Prosecution Service is particular egregious 
when it comes to the most prolific offenders. The classic theory of 
deterrence, how potential offenders are deterred from committing crime, 
is centred around three factors – certainty (the likelihood of the offender 
being caught), severity (the seriousness of the punishment) and celerity (the 
speed of punishment being applied).111 Prolific offenders have repeatedly 
demonstrated that they are unable or unwilling to abide by the rules set 
down by our society and every possible effort must be made to deter them 
in the future. 

By slowing down the process the Crown Prosecution Service is at the 
very least working counter to the ‘celerity’ element of deterrence. To counter 
this the Crown Prosecution Service, and if necessary the Government by 
amending the Bail Act 1976, should in all cases consider the evidence 
as to whether to charge a suspect for Prolific Adult Offenders under the 
Threshold Test. This would ensure that these offenders are dealt with in 
as expeditious a manner as possible and in so doing ensure that the public 
are appropriately protected. 

While the Crown Prosecution Service have performed increasingly 
poorly over recent years responsibility for the delays in the timeliness of 
cases being charged does not solely rest on their shoulders. It has been a 
long-standing concern that the quality of case files prepared by the police 
are often far below the standard required. While many efforts to improve 
case file quality over the years have certainly increased the bureaucratic 
burden on individual officers and prosecutors it is difficult to conclude 
that this has solved the actual problem –widespread poor quality case file 
preparation by officers. This is a significant issue which chief constables 
must take seriously. 

Recommendation: In all cases where the suspect is a prolific offender 
the Crown Prosecution Service should review the evidence under the 
Threshold Test – if necessary the Government should amend the Bail Act 
1976 to enable this.

Recommendation: In all cases which are ready to be reviewed 
under the Full Code Test the Crown Prosecution Service must revert to 
providing in-custody charging advice. 

Recommendation: For non-complex cases where the suspect is 
not in custody or is on bail the timescale for the Crown Prosecution 
Service to provide advice should be reduced from 28 days to 7 days. 
The new Director of Public Prosecutions should be held to account for 
achieving this within one year of his term of office commencing, on 
the 1st November 2023. 

111. J. Abramovaite, S. Bandyopadhyay, S. Bhat-
tacharya, & N. Cowen (2023), Classical 
deterrence theory revisited: An empirical 
analysis of Police Force Areas in England 
and Wales, European Journal of Criminolo-
gy, 20(5), pp. 1663-1680, link
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2.2 Expanding sentencing powers for Magistrates and District 
Judges to deal with offenders more swiftly and contribute to 
reducing the Crown Court backlog. 
The vast majority of criminal cases are heard in the Magistrates’ Courts. 
Magistrates’ Courts are, in the main, able to deal with cases far more 
quickly than Crown Courts. There is, however, a constant need to balance 
efficiency and speed with quality of justice and the opportunity for a 
defendant to have their case heard by a jury – something only possible in 
the Crown Court. 

Types of Offences
Summary Only: The lowest severity of offences, including most driving offences 
and very low-level assaults. These offences can only be tried in the Magistrates 
Court

Either-Way: Offences which cover a wide range of crimes including Actual 
Bodily Harm, theft and possession of drugs. They can be tried at either the 
Magistrates Court or Crown Court, depending on the specific circumstances 
of the offence. Magistrates assess the case and determine if their sentencing 
powers are likely to be sufficient. If they are sufficient the case is allocated to 
the Magistrates Court; if not the case will be allocated to the Crown Court. 
Defendants can also elect for their case to be sent to Crown Court for trial in 
front of a jury. 

Indictable Only: The most serious offences, including murder, manslaughter, 
rape and robbery. These offences can only be tried in the Crown Court. 

In May 2022 the Government increased the sentencing options available 
to Magistrates by doubling the maximum sentences they could impose 
to twelve months imprisonment. By doubling the sentence available to 
Magistrates it was intended that this would contribute to tackling the 
backlog of cases in the Crown Court. It was estimated that 1,700 days of 
Crown Court time would be freed up every year through the change.112 
However, due to the increasing pressure on the prison system, to slow the 
number of defendants being convicted and imprisoned, the sentencing 
powers of Magistrates were reverted to six months imprisonment on the 
30th March 2023.113 

It is clearly essential that the number of offenders sentenced to a term 
of imprisonment does not exceed the prison estate capacity, however it is 
unacceptable that this is being achieved through the intentional slowing 
of the passage of justice through the criminal courts. By simultaneously 
implementing this report’s previous recommendations to reduce the 
number of ‘short sentences’ and increasing the number of cases heard by 
Magistrates’ Courts it would be possible to deliver swifter administration 
of justice whilst not exceeding the existing prison capacity. 

It is also worth noting that during the year that extended sentencing 
powers were in place there was no increase in the number of cases received 
in the Crown Court for appeal from the Magistrates Court – the number 
received was 6,259 cases compared to 6,420 the year before.114 Had the 

112. Ministry of Justice, Press Release 2nd May 
2022, link

113. The Sentencing Act 2020 (Magistrates’ 
Court Sentencing Powers) (Amendment) 
Regulations 2023, link

114. Ministry of Justice, Criminal court statistics 
quarterly: April to June 2023, link

https://www.gov.uk/government/news/magistrates-to-help-tackle-backlog-as-sentencing-powers-doubled
https://www.legislation.gov.uk/uksi/2023/298/made
https://www.gov.uk/government/statistics/criminal-court-statistics-quarterly-april-to-june-2023
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number of appeals increased substantially during the period the sentencing 
powers were increased it may have been indicative of an increase in errors 
by Magistrates. However, this was not the case. 

During the year to March 2023, of offenders arriving in custody after 
being convicted, 37.6% were imprisoned for less than 6 months, while 
49.9% were sentenced to a prison term of less than 12 months.115 

The number of prisoners sentenced by length of prison terms and 
the proportion of prisoners who received a sentence of at least 
that length (year to March 2023) 116
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Increasing the sentencing powers in the Magistrates’ Court would mean 
more cases could continue to be heard in the Magistrates’ Court rather 
than being committed to Crown Courts where the current backlog in cases 
awaiting trial is causing huge delays in justice for defendants, victims and 
the public. A trial of an increase to a maximum sentence of two years 
would further increase the number of cases which could be heard and 
reduce the length of time victims, defendants and the public are waiting 
for justice. This should be implemented for an initial period of 12 months. 

Recommendation: Combined with other recommendations in this 
report on a trial basis Magistrates Courts sentencing powers, should 
be increased to a maximum of two years in custody for a single ‘either 
way’ offence. 

2.3 More effectively deal with offenders by increasing the number 
of Crown Court ‘sitting days’ to reduce the backlog of outstanding 
cases
Central to effectively dealing with offenders, and particularly prolific 
offenders, is ensuring that those suspected of criminal offences are tried in 
court without unreasonable delay. As part of this, engineering an increase 
in the number of Crown Court sitting days is essential. Following five 
years of fewer total ‘sitting days’ across the Crown Courts (as engineered 
by Government), the Ministry of Justice’s current plan aims to increase 

115. Ministry of Justice, Offender management 
statistics quarterly: January to March 2023, 
link

116. Ibid

https://www.gov.uk/government/statistics/offender-management-statistics-quarterly-january-to-march-2023


 policyexchange.org.uk      |      39

 

The Policy Proposals

the total number of ‘sitting days’ from 98,604 in 2021/22 to 105,000 in 
2022/23 and then 106,500 in both 2023/24 and 2024/25.117

Over the last two years the Government has taken some steps which 
have led to an increase the number of Crown Court ‘sitting days’. For the 
financial years 2021/22 and 2022/23 the Government removed the HM 
Treasury imposed cap on the number of ‘sitting days’, previously imposed 
to achieve financial savings. Additionally, twenty-four ‘Nightingale 
Courtrooms’, set up during the Covid-19 pandemic, have remained 
open – albeit this is an increase in the physical capacity of Crown Courts 
nationally of only five per-cent.118

However, having set the ambition to achieve 105,000 ‘sitting days’ in 
2022/23, only 100,157 were actually achieved – a substantial distance 
from the number required if any real headway is to be made in reducing 
the huge backlogs which exist in the Crown Courts.119 Reviews of recent 
court lists for the five hundred Crown courtrooms in England and Wales 
suggest that between 20-25% remain unused, without any hearings at 
all listed, every day.120 During August 2023 up to 30% of courtrooms 
were closed on some weekdays.121 Certainly, these figures suggest that the 
Government’s claim that the ‘courts are operating at full throttle to cut 
delays’122 is, at best, doubtful. 

The number and target number of Crown Court ‘sitting days’ 
(England and Wales) (2015/16 to 2022/23)123
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The moderate increase in the total number of ‘sitting days’ which has been 
achieved has not led to any reduction in the number of cases which remain 
outstanding in the Crown Courts. Having set an ambition to reduce the 
number of outstanding cases from 60,692 in June 2021 to 53,000 cases 
by March 2025,124 the number of outstanding cases in the Crown Courts, 
as of the end of March 2023, has actually increased – to 62,235.125 

The most significant constraint on increasing the number of ‘sitting 
days’ in which cases can be heard in the Crown Court is the number 

117. House of Commons Committee of Public Ac-
counts, Reducing the backlog in the criminal 
courts, 28th February 2022, link

118. HM Courts and Tribunals Service, Tempo-
rary Nightingale courts and extra court ca-
pacity, 17th March 2023, link

119. HMCTS management information – May 
2023, 13th July 2023, link

120. CourtStats, link 
121. Ibid
122. Ministry of Justice, Press Release: “Courts 

operate at full throttle to cut delays”, 11th 
August 2023, link

123. HMCTS management information – May 
2023, 13th July 2023, link

124. House of Commons, Committee of Public 
Accounts, Reducing the backlog in the crimi-
nal courts , February 2022, link

125. Ministry of Justice, Criminal court statistics 
quarterly: January to March 2023, link

https://www.gov.uk/guidance/courts-and-tribunals-additional-capacity-during-coronavirus-outbreak-nightingale-courts
https://www.gov.uk/government/statistical-data-sets/hmcts-management-information-may-2023
https://courtstats.wordpress.com/
https://www.gov.uk/government/news/courts-operate-at-full-throttle-to-cut-delays
https://www.gov.uk/government/statistical-data-sets/hmcts-management-information-may-2023
https://committees.parliament.uk/publications/9159/documents/159649/default/
https://www.gov.uk/government/statistics/criminal-court-statistics-quarterly-january-to-march-2023/criminal-court-statistics-quarterly-january-to-march-2023
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of judges and barristers available for criminal cases. According to the 
Independent Review of Criminal Legal Aid, between 2015/16 and 
2019/20 the number of self-employed barristers practicing any crime 
reduced by 6.3% from 3930 to 3680.126 This reduction was particularly 
weighted towards Kings Counsel, the most senior barristers who take on 
the most serious criminal cases, where the reduction in numbers over the 
period was 23%.127

In recent years the Government has attempted to increase the number 
of Judges who sit in the Crown Courts, however this has not been without 
considerable challenge. A recent process run by the Judicial Appointments 
Commission led to only 52 appointments as Circuit Judges out of 63 that 
the Ministry of Justice was aiming for.128 Given Crown Court Judges are 
primarily recruited from the existing pool of barristers, which has been 
reducing in recent years, this challenge is perhaps unsurprising.

Judges sitting in the Crown Courts
Circuit Judges: Circuit Judges are salaried appointments. There are 664 
Circuit Judges throughout England and Wales who, in the main, deal with either 
criminal or civil cases. The number of Circuit Judges has been relatively stable 
at around 660 over recent years. They are usually required to have had ‘higher 
rights of audience’ for at least seven years. They are appointed by the King on 
the recommendation of the Lord Chancellor following a process by the Judicial 
Appointments Commission. 

Recorders: Recorders are fee-paid appointments. Recorders have a 
responsibility and jurisdiction which is similar to that of Circuit Judges. They 
are expected to sit for a limited number of days per year. They are appointed by 
the King on the recommendation of the Lord Chancellor following a process by 
the Judicial Appointments Commission. 

Given the challenges in recruiting full-time Circuit Judges the Government 
has sought to rely on an increase in the number of Recorders, who sit in 
the courts on a part-time basis. Recorders however will only partially solve 
the shortfall in the recruitment of Circuit Judges as they are expected to sit 
for between 15 and 30 days a year. The number of days which Recorders 
sit should be increased, although any increase in the amount of work 
undertaken by Recorders means they therefore spend less time in their 
usual work as criminal barristers. 

The Government’s clear long-term ambition should be to return the 
Crown Court backlog to 2019 levels (which at 32,00 cases would be 
around half of the existing backlog) – to achieve this requires a substantial 
increase in the total number of Crown Court ‘sitting days’. 

Ultimately reducing the backlog in the Crown Courts and achieving 
this ambition is dependent on increasing the attractiveness of working at 
the criminal bar for talented barristers (including those at the training and 
education stage of their careers). This is key to increasing the number of 
barristers to meet the necessary demand and, in time, appointing sufficient 
Judges to oversee cases in the Crown Courts. 

Central to talented barristers finding working at the criminal bar 

126. Sir Christopher Bellamy, The Independent 
Review of Criminal Legal Aid (Annexes A-N), 
November 2021, link

127. Ibid
128. House of Commons Committee of Public Ac-

counts, Reducing the backlog in the criminal 
courts, 28th February 2022, link

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1041116/clar-independent-review-2021-annexes.pdf
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increasingly unattractive has been the substantial falls in the real term 
fees paid to barristers over this period. Combined with lower activity 
in the courts over this period, and almost all activity ceasing during the 
Covid-19 pandemic, this has made criminal advocacy poorly paid when 
compared to the alternatives available for those who are suitably qualified. 
In real terms, since 2011/12, there has been a 39.7% reduction in the 
total criminal legal aid fee payments to barristers through the primary fee 
schemes.129

Fee Expenditure from the two main fee schemes in use in the 
Crown Courts and the real-terms adjusted total fee expenditure 
(2011/12 – 2022/23)130
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The Bar Council estimates that those barristers who work full-time on 
crime saw their average income, after business expenses, from publicly 
funded criminal work reduce from £61,000 to £47,000 per annum 
between 2019/20 and 2020/21 alone.131

Years of Practice Estimated median public criminal 
fee income (post expenses)

0 years £9,000 to £10,300
1 years £16,600 to £19,000
2 years £30,000 to £34,300
3 – 7 years £45,500 to £52,000
8 – 12 years £57,100 to £65,300
13 – 17 years £59,900 to £68,500
19 – 22 years £62,200 to £71,000
23 – 27 years £68,200 to £78,000
28 + years £58,700 to £67,100

The Independent Review of Criminal Legal Aid by Sir Craig Bellamy, 
published in November 2021, recommended that funding for solicitors 
and barristers undertaking defence advocacy be increased by a minimum 

129. Ministry of Justice, Legal aid statistics: Janu-
ary to March 2023, link

130. Ibid
131. The Bar Council, The Impact of the Covid-19 

Pandemic on the Criminal Bar, April 2022, 
link

https://www.gov.uk/government/statistics/legal-aid-statistics-january-to-march-2023
https://www.barcouncil.org.uk/uploads/assets/278149e5-0d7c-44ac-a92115a79cce2af1/Bar-Council-data-analysis-criminal-Bar-April-2022.pdf
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of 15%.132 This represented additional funding of approximately £135 
million per annum which Bellamy described as “the first step in nursing 
the system of criminal legal aid back to health after years of neglect”.133 
The Government initially agreed to this for all new cases in the criminal 
courts and, following industrial action by members of the Criminal Bar 
Association during the summer of 2022, expanded this to cover almost all 
cases currently in the criminal courts form September 2022. The Crown 
Prosecution Service agreed the same increase from May 2023 for those 
conducting prosecution advocacy.

As Thatcher recognised, key to an effective criminal justice system and 
a safe and generally law-abiding society were that those working within it 
were appropriately renumerated for their work. As a result, her Government 
increased police officer renumeration following the recommendations of 
the Edmund-Davies Committee, by approximately 45% in 1979. Given 
the backlog in the Crown Courts, and the substantial reductions over the 
last decade in crime barristers’ income a similar approach is now required 
for those working at the criminal bar. 

In order that the criminal bar again becomes highly attractive for the 
most talented of barristers a further increase in the fees payable for publicly 
funded advocacy is required. This should be funded by efficiencies from 
within the existing administrative workforce in the Ministry of Justice. 
Under no circumstances should these efficiencies be drawn from ranks 
of operational staff that the Ministry of Justice, His Majesty’s Courts and 
Tribunal Service and His Majesty’s Prisons and Probation Service employ. 
The increase in publicly funded barrister’s fee-income should be of around 
10% in addition to the existing 15% increase already applied. 

In order that the impact of these increases is maintained in the 
medium-term in order that those currently entering the initial education 
and training elements of barrister’s training further increases, in line with 
inflation, should also be made each year for the next five years. 

In addition, to continue increasing the number of ‘sitting days’ in 
some parts of the country there will be a need to increase physical Crown 
Court capacity. This will require a programme of capital investment 
beyond the recommended fee-income investment. The Ministry of Justice 
should identify potential venues to substantially increase the number of 
Nightingale Courtrooms available for use over the coming years. 

There may also be other ways in which the workings of Crown Courts 
could be streamlined and thus made more efficient. A revisiting of the 
Review of Efficiency in Criminal Proceedings134 conducted by the Rt Hon 
Sir Brian Leveson in 2015 would be worthwhile to ascertain what process 
has been made in recent years and what further steps could be made to 
increase the efficiency of the criminal courts. 

Recommendation: In addition to the 15% increase in publicly-funded 
fees already secured for advocates working in the Crown Courts the 
Government should immediately apply a further increase of 10%.132. Sir Christopher Bellamy, The Independent 

Review of Criminal Legal Aid (Annexes A-N), 
November 2021, link

133. Ibid.
134. Sir Brian Leveson (2015), Review of Efficien-

cy in Criminal Proceedings, link

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1041116/clar-independent-review-2021-annexes.pdf
https://www.judiciary.uk/wp-content/uploads/2015/01/review-of-efficiency-in-criminal-proceedings-20151.pdf
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3. Prison reform 

3.1 Reversing the dramatic growth of the bureaucracies within the 
Ministry of Justice and His Majesty’s Prison and Probation Service 
Across the entirety of the Criminal Justice System, perhaps the part in 
most crisis is the prison service. That prisons are a deeply challenging 
environment is a given. However, this does not excuse the calamity which 
has been building across the prison and probation system for many years. 
Inadequate leadership by successive Governments, senior civil servants 
and operational senior leaders over the course of decades has led to a 
system which now places the public, operational staff and prisoners at 
substantial risk. 

The role and importance of the prison system within our society cannot 
be underestimated – to punish, to protect the public and to rehabilitate. 
The State has a particular responsibility for those it incarcerates – a 
responsibility it is currently failing to adequately discharge. A widespread 
programme of reform is necessary if our prisons are to fulfil their duties to 
anything beyond even the most basic standard. There are examples, both 
in the UK and elsewhere, of what is possible – if political courage and 
high-calibre operational leadership, can be brought to bear. 

It is worth noting that the ability of ministers to exercise effective 
control over their departments has been severely impeded by the high 
level of ministerial churn over the last 25 years. Since 2010 there have 
been 11 Secretaries of State for Justice and 13 Ministers of State for Prisons 
(or their equivalent). The period between 1997 and 2010 was a moderate 
improvement with six Secretaries of State for Justice (or Home Secretary 
prior to 2007) and eight Prisons Ministers. Given this total failure to 
provide any degree of ministerial continuity it is perhaps unsurprising 
that the prisons system is in such a state of disarray. 

Central to the crisis in the prison service is the over-whelming 
bureaucracy and micro-management of prison Governors by the Ministry 
of Justice and HMPPS administrative leadership. As the then Justice 
Secretary, the Rt Hon Michael Gove MP said in 2016, 

“…in order to make prisons work we need to allow Governors to govern. At 
the moment you are held back - by too many rules, too much bureaucracy and, 
to be frank, the fear that if something goes wrong - or even worse - gets in the 
papers - then that’s it - career over.”135

Gove was right in 2016, indeed if anything the case he was making is even 
more so today. The growth in non-operational Ministry of Justice and His 
Majesty’s Prison and Probation Service staff, sitting over the operational staff 
who actually deliver essential frontline services, has grown substantially 
over the last five years. The staff headcount of the Ministry of Justice has 
doubled from 3,693 staff in March 2018 to 7,149 in March 2023.136 The 
number of non-operational Senior Civil Servants in the Ministry of Justice 
has grown by 27%, from 130 posts to 165 since 2018.137 The proportion 
of HMPPS staff in non-operational jobs has increased over the last 5 years, 

135. Ministry of Justice, Speech by Rt Hon Mi-
chael Gove, Secretary of State for Justice, 
Governing Governors’ Forum, 12 May 2016, 
link

136. Ministry of Justice, Workforce management 
information, link

137. Ibid

https://www.gov.uk/government/speeches/making-prisons-work
https://www.gov.uk/government/publications/workforce-management-information-moj
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from 28.7% to 32.0%.138 The number of HMPPS non-operational Senior 
Civil Servants has increased by 63% – from 54 posts to 88.139

As the non-operational bureaucracy has grown substantially, the 
HMPPS operational staff and leadership has barely grown at all. The total 
HMPPS operational staff has grown eight percent over the last five years 
with operational senior manager grades increasing by 12%.140 Since 2021 
the prison population has increased by 12.3%.141 

The growth in HMPPS operational (solid lines) versus MoJ and 
HMPPS non-operational (dotted lines) headcount posts (England 
and Wales) (2018 – 2023)142

This trend is a shocking indictment of those who have been in senior 
leadership positions, both ministerial and official, over the last five years. 
That the number of bureaucrats has ballooned to such a degree while the 
number of staff in frontline operational and leadership roles has stagnated, 
is a grave failure in public safety leadership. Even with the in-sourcing 
of probation staff following the reversal of the catastrophically ill-judged 
Transforming Rehabilitation programme, the increase in the bureaucracy 
has gone far too far. 
Ministers must, without delay, start the process of reversing this trend 
by conducting an urgent review of posts and activities across the non-
operational elements of the Ministry of Justice and HMPPS. They will meet 
considerable resistance to this – it will require unqualified determination 
on the part of ministers to successfully transfer roles and budget from the 
non-operational back office to the frontline. 

To enable this transfer of budgets and headcount to the frontline, there 
will be administrative activities undertaken by non-operational staff which 
will need to cease entirely. Ministers should be alive to inevitable efforts 
to ‘reclassify’ currently non-operational posts as ‘operational’ to meet the 
‘letter’ of the recommendation without complying with the ‘spirit’. Should 
officials obstruct the essential prioritising of the operational frontline, in 
favour of the administrative and bureaucratic back-office, those officials 

138. Ministry of Justice, HM Prison and Pro-
bation Service workforce quarterly: June 
2023, link

139. Ibid
140. Ibid
141. Ministry of Justice, Prison Population bulle-

tin 12th October 2023, link
142. The baseline headcount for each category 

= 100 as at March 2018. All MoJ Depart-
mental headcount are presumed not to be 
frontline operational roles – other opera-
tional v non-operational categories are as 
per HMPPS and MoJ data.

 Ministry of Justice, HM Prison and Probation 
Service workforce quarterly: June 2023, 
link & Ministry of Justice, Workforce 
management information, link

https://www.gov.uk/government/statistics/hm-prison-and-probation-service-workforce-quarterly-june-2023
https://www.gov.uk/government/publications/prison-population-figures-2023
https://www.gov.uk/government/statistics/hm-prison-and-probation-service-workforce-quarterly-june-2023
https://www.gov.uk/government/publications/workforce-management-information-moj
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should have their employment terminated – such is the importance of this 
task. 

Recommendation: An urgent review of all non-operational MoJ 
and HMPPS posts should commence immediately. The number of 
non-operational posts must be reduced to 2018 levels, with the budget 
shifting to investment in senior operational roles.

3.2 Investing in operational frontline prison leaders and effectively 
holding prison leaders to account for their performance
High quality leadership is the common and underpinning factor for high 
quality public service delivery. Leadership within prisons is no different. 
The best prison Governors are visible leaders who influence how their 
prisons are run, in some cases turning round failing and dangerous 
institutions in relatively short periods of time. They understand their 
staff, their prisoner population and the local communities in which their 
institutions are situated. 
 
HMP/YOI Feltham

Our inspection of Feltham A in 2019 revealed “a dramatic and 
precipitous collapse in standards”. The prison had become so violent 
and chaotic that my predecessor decided to invoke the urgent 
notification (UN) process – the first time it had been used in a children’s 
prison. 

At both of our scrutiny visits in July 2020 and February 2021 we 
saw signs of improvement, but the transformation we found at our 
most recent inspection was impressive. Much credit must go to the 
excellent work of the governor, who remained in post after the UN 
and had created a strong team around her with a renewed sense of 
purpose of vision. As a result, the prison was safer, happier and more 
productive……We saw good functional leadership in a number of areas, 
including education, resettlement and safety – where we saw some of 
the biggest improvements.
HM Chief Inspector of Prisons on HMP/YOI Feltham A (Feb/Mar 
2022)

HMP Bedford

“In 2018, the introduction to the HMP Bedford inspection report 
described a prison on a “seemingly inexorable decline that is evidence 
through the results of the four inspections carried out since 2009.”…..
We returned to inspect the prison in February 2022 and I am pleased 
to report that the decline had been arrested and real progress had been 
made against our tests, with a one-point increase in each. 

Huge credit for this transformation must go to the governor, who took 
over a prison that was dangerous, understaffed and dilapidated. Over 
the last three years he has developed a vision for the prison, alongside 
clear plans for improvement that he and his team had pursued 
relentlessly.”  
HM Chief Inspector of Prisons on HMP Bedford (Jan/Feb 2022)
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Central to a wide-spread and sustained turnaround of the prison service 
will be an investment in the career structure and renumeration of prison 
Governors to ensure that the highest performing can remain in operational 
roles while progressing their careers. The current national salary range 
(including the Required Hours Allowance for working unsociable hours) 
for the 209 senior operational leaders in His Majesty’s Prison and Probation 
Service is:

• Band 9: £72,904 - £80,194
• Band 10: £78,796 to £90,616 
• Band 11: £89,048 to £102,318 

Despite the substantial risk and responsibilities shouldered by Governors 
this does not compare well to the renumeration for the 253 non-operational 
senior civil servants across the Ministry of Justice and His Majesty’s Prison 
and Probation Service:  

• Deputy Director (Band 1): £75,000 - £117,800
• Director (Band 2): £97,000 - £162,500
• Director General and above (Band 3): £127,000 - £208,100

Significant salary progression, within the publicly-run prison sector, 
would require a Governor to move to a non-operational role outside of 
the frontline operational prison environment. This undoubtedly compares 
unfavourably to comparable ‘operational’ career paths within other 
public services where it is possible to remain in an operational role while 
progressing beyond the pay of non-operational administrative staff. 

Senior Public Service Renumeration
Head Teachers
Group 1: £54,685 - £72,311
Group 5: £73,034 - £98,935
Group 8: £92,933 - £132,352 

Police Officers 
Superintendent: £72,075 - £89.511
Chief Superintendent: £88.872 - £103,242
Assistant Chief Constable: £107,502 - £129,600 

Army Officers 
Lt Colonel: £83,524 - £96,556
Colonel: £100,979 - £110,905
Brigadier: £120,143 - £124,964

The bargain for a substantial expansion in the potential salary progression 
of prison leaders must be a substantial increase in profile, autonomy, 
and accountability. Any increase in salary should be based upon meeting 
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increasingly high standards of performance. Where prison leaders 
(including those within the non-operational His Majesty’s Prison and 
Probation Service and Ministry of Justice bureaucracies) fail to deliver on 
an expectation of higher standards of performance they should be held 
to account for that failure. To be clear, this should mean not only losing 
their posts within the Ministry of Justice or Prison Service but the end of 
their employment. The work undertaken by the Ministry of Justice and 
Prison Service is too important for either to be places where the mediocre 
or incompetent can thrive. 

There is substantial evidence about which factors lead to a reduction in 
the likelihood that offenders will reoffend on release. These include stable 
employment, maintaining family ties while in prison and on release, and 
access to stable and secure accommodation. Ensuring prisoners have access 
to all three would make a substantial contribution to making our streets 
and communities safer, enable offenders to contribute to the economic 
health of the nation by supporting companies to grow and provide the 
opportunities for prisoners to recover their dignity and self-respect. 

Prison leaders success or failure should therefore be substantially 
determined by whether they are able to: 

• create a safe environment - including prisons which provide high 
levels of support to prisoners at risk of self-harm and are entirely 
free of drugs and staff corruption; and

• give prisoners the potential to live a purposeful life on release 
– including maximising prisoner’s access to education and skills 
development alongside other purposeful activities.

Substantial reform to the recruitment and training of prison officers and 
prison leaders is required. Running a large and complex prison, in which 
the governor is responsible for everything within its walls, requires every 
officer to be highly effective in their role. This will only be possible if the 
Prison Service seeks to increase the standards expected at the recruitment 
stage. Being a Prison Officer must not merely be about turning the key to 
ensure prisoners are housed in their cells for as long a period as possible. 
It is a role where it is necessary to manage highly complex relationships 
alongside the possibility of highly dangerous incidents occurring at any 
moment. 
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Case Study: The Next Generation of Prison Leaders – Unlocked Graduates
In her 2016 review of education in prisons Dame Sally Coates strongly recom-
mended the creation of a scheme to attract high calibre graduates from top 
universities to work in prisons, recognising the need for excellent staff in such 
a challenging public service.143 

To fulfil this recommendation Unlocked Graduates, a social enterprise inde-
pendent of Government, was created. The Unlocked Graduates programme re-
cruits and trains university graduates to be frontline prison officers. In contrast 
with the standard route which has historically under-equipped new recruits for 
the complex frontline role, they introduced their own high-quality recruitment 
and training model. This has resulted in a particularly high performing staff 
group, and better retention than the standard route into the prison officer role 
too. 

In addition to working as frontline prison officers the programme challenges 
programme participants to identify ways of improving how prisons operate 
with a particular focus on reducing the likelihood of prisoners reoffending on 
release. The organisation reports numerous examples of its participants’ work 
across the prison system. These include the implementation of an enhanced 
wing at HMP Pentonville to tackle the prevalence of drug use in the prison, a 
transformed process of prison induction at a high security prison which has led 
to a fall in self-harm incidents by prisoner and a newly introduced programme 
to increase the likelihood of prisoners securing employment on release from 
HMP Wandsworth.144 

The Unlocked Graduates programme has now been running for five years and 
has placed over 750 officers in 39 establishments across London, the South 
East, the Midlands, the North West and Wales.145 The programme is ranked 22 
in The Times Top 100 Graduate Employers index.146 

Central to the success of the programme has been its independence from Gov-
ernment. This has enabled the programme to be innovative and responsive to 
the needs of prison Governors rather than being stymied by the overwhelm-
ingly ineffective bureaucracies within the Ministry of Justice and His Majesty’s 
Prison and Probation Service.

The success of the Unlocked model has much would could be learnt from. 
The Ministry of Justice should consider how the training and recruitment 
model provided by Unlocked could be replicated across the prison 
system. There may well also be opportunities to consider how the model 
(and potentially Unlocked organisation) could tackle other operational 
leadership challenges within the prison service, such as middle and senior 
leadership training and development. There may also be opportunities 
which could be explored within the Probation Service, although more 
likely focused on career changers rather than recent graduates

Recommendation: The Government must extend the pay scales for 
senior prison Governors in order that that they are able to progress their 
career and renumeration while remaining in frontline operational 
roles.

Recommendation: The Government should introduce a clear means 
of appropriately and publicly holding the leaders of each prison to 
account for achieving the highest possible standards. This should 
focus on running a safe, drug and corruption free prison environment 

143. S. Coates (2016), Unlocking Potential: A 
review of education in prisons, Ministry of 
Justice, link

144. Unlocked, Leading change on the inside: our 
impact & story, link

145. Unlocked Graduates Website, link
146. The Times Top 100 Graduate Employers 

2023-24, link

https://assets.publishing.service.gov.uk/media/5a7f537eed915d74e33f5bf5/education-review-report.pdf
https://s28953.pcdn.co/wp-content/uploads/Unlocked_ImpactReport_2022_Digital_Interim.pdf
https://www.top100graduateemployers.com/
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alongside a focus on the factors which lead prisoners to be more likely 
to subsequently desist from crime.

Recommendation: A widespread transformation in the recruitment 
and training of prison officers must be implemented by Government 
without delay. This must focus on the raising of standards across the 
profession to enable prison officers to deliver the sort of modern-day 
prison service which has the potential to reduce reoffending for the 
most prolific offenders on release. 

3.3 Expanding the prison system’s capacity to hold dangerous and 
prolific offenders by changing the approach to women offenders
Of the 85,851 individuals currently in prison, 3,370 are women held in 
one of the 12 women’s prisons across the prison estate.147  Women are 
far less likely to be prolific offenders – of the 478,330 prolific offenders 
10.6% are women compared to 24.5% of non-prolific offenders.148 By 
taking a different approach to women in prisons it would be possible to 
expand the prison system’s capacity to deal with male offenders – a group 
far more likely to be prolific and violent offenders.

15.9% of women in prison are held on remand awaiting trial – 
compared to only 11.7% of all men held in custody.149  Women are 2.5 
times more likely than men to be in prison for a sentence of less than 12 
months.150

Proportion of prison sentence lengths for male and female prison 
inmates (as of the 30th June 2023)151  

Women sent to prison are more likely to have committed non-violent 

147. Ministry of Justice, Offender management 
statistics (January to March 2023), link

148. Ministry of Justice, Prolific Offenders – 
Characteristics of Prolific Offenders, link 

149. Ministry of Justice, Offender management 
statistics (January to March 2023), link

150. Ibid
151. Ibid

https://www.gov.uk/government/statistics/offender-management-statistics-quarterly-january-to-march-2023
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/681553/prolific-offenders-15-feb-2017.pdf
https://www.gov.uk/government/statistics/offender-management-statistics-quarterly-january-to-march-2023
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offences – for example of women sent to prison, 22% are sentenced for 
theft (compared to 18% of men), four percent for fraud (compared to 
one percent of men) and five percent for less serious summary offences 
(compared to two percent of men).152 

Proportion of offenders sentenced to immediate custody by 
offence (as at the 30th June 2023)153

Offence Type
Proportion of Offenders

Male Female
Violent or sexual offences 51.8% 41.9%
Theft offences 17.9% 22.2%
Fraud offences 0.8% 3.4%
Criminal damage and arson 1.5% 3.0%
Drugs 16.9% 14.4%
Possession of weapons 3.5% 2.3%
Public order offences 2.1% 2.1%

Beyond the nature of their offending and sentencing there are a series of 
factors which differentiate the experience, needs and challenges related 
to women in prison from that of men. Different solutions are therefore 
required. Two-thirds of women in custody have children under the age 
of 18 and in many cases those women will be their children’s primary 
carer.154 Almost two thirds of women in custody report have been the 
victims of domestic abuse (albeit some reports suggest that the actual 
proportion is far higher), with offending often linked to that abuse.155 
At the end of March 2023 there were 27 babies (under the age of 18 
months) living in prison with their mothers on Prison Service Mother and 
Baby Units.156 

A particular feature of women’s experience in the Criminal Justice 
System is the impact of a lack of safe and stable accommodation at the 
sentencing stage having been found guilty. This leads to women being 
more likely to be remanded in custody, receiving custodial sentences 
(rather than Home Detention Curfews) or being unable to be released 
despite being eligible at the latter stages of their sentence. Improving 
access to non-custodial but secure and stable accommodation for women 
would release much needed capacity (in terms of both prison spaces and 
workforce) into the men’s prison estate. 

The 2018 Female Offenders Strategy committed the Government to 
developing five pilot sites for ‘Residential Women’s Centres’.157 The first 
of these five pilots are planned to open in Swansea in 2024. The 12-
bed centre plans will accommodate around 50 offenders a year, drawn 
exclusively from the local community, who have been sentenced to 
community orders. The centre will be run by the Probation Service with 
rehabilitation services provided by outsourced commissioned suppliers. 
That it is five years since the publication of the Female Offenders Strategy 
and Government is yet to open its first planned Centre is unsatisfactory. 

152. Ibid
153. Ibid
154. Ministry of Justice, Female Offender Strate-

gy, June 2018, link
155. Ibid
156. His Majesty’s Prison and Probation Service, 

Mother and Babies Units Annual Digest 
2022/23, link

157. Ministry of Justice, Female Offender Strate-
gy, June 2018, link

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/719819/female-offender-strategy.pdf
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&ved=2ahUKEwiP_Iqn4PqBAxV8XEEAHWrKDxkQFnoECBgQAQ&url=https%3A%2F%2Fassets.publishing.service.gov.uk%2Fmedia%2F651d3a99bef21800156ded1b%2FCh_11_MBU_final_revised_21_09_2023.ods&usg=AOvVaw1Lb8WfpkRiKHsuKz4_f6R8&opi=89978449
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/719819/female-offender-strategy.pdf
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There already exist a small number of community-based accommodation 
centres which focus on serving the needs of female offenders. This includes 
the very recently opened Hope Street Residential Centre for Women 
and Children in Hampshire. This Centre is designed to provide secure 
temporary accommodation for up to 24 women (and their children) who 
have been sentenced to a community sentence. The Centre provides the 
facilities to enable female offenders to complete training and education 
as well as fulfil the requirements of various elements of the community 
sentence requirements. Hope Street is notable for having been created 
by a not-for profit charitable enterprise rooted in the local community 
rather than being directly managed by His Majesty’s Prison and Probation 
Service. This appears to be a far preferable model to HMPPS managing 
them directly. 

Given Residential Women’s Centres provide a high likelihood of 
reducing the number of women held in custody and the potential to 
reduce reoffending the Ministry of Justice should take steps to accelerate 
the progress towards opening the planned Residential Women’s Centres. 
In doing so this would release HMPPS capacity to focus on the secure 
detention of prolific and violent offenders – particularly across the men’s 
estate. 

Recommendation: The Ministry of Justice should accelerate the 
progress towards opening the five planned Residential Women’s 
Centres across the country. In each case they should be delivered in 
partnership with a social enterprise rooted in the local community. 
These Centres must exclusively be for female offenders.
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